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THIS DEED is made on 2012

BETWEEN

1)

@)

&)

THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, S1 2HI
(" Authority"),

AMEY HALLAM HIGHWAYS LIMITED (company registration number 08121168 )
whose registered office is at the Sherard Building, Edmund Halley Road, Oxford OX4 4DQ

(" Service Provider");

URS INFRASTRUCTURE & ENVIRONMENT UK LIMITED (company registration
pumber 00880328) whose registered office is at Scott House, Alencon Link,
Basingstoke, Hampshire, RG21 7PP ("Independent Certifier").

RECITALS

A

The Authority and the Service Provider have entered into an agreement for the rehabilitation,
matintenance and operation of the Project Network pursuant to the Government’s private
finance initiative (" Contract") under the terms of which they have jointly agreed to appoint

an independent certifier.

The Independent Certifier is an independent adviser willing to provide services to the

Authority and the Service Provider.

The Authority and the Service Provider jointly engage the Independent Certifier to perform
the duties and obligations which are ascribed to the Independent Certifier in the Contract upon
the terms of this agreement (and which are set out in Appendix 1) upon the terms and

conditions set out below.

NOW IT IS HEREBY AGREED as follows:

1.

DEFINITIONS AND INTERPRETATION
1.1 In this agreement, the following terms shall have the meanings given to them below:

"Additional Fees" means the fees to be paid to the Independent Certifier in respect

of any Additional Services in accordance with clause 2.2;
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“Additional Services” means any services which the Counterparties request from the

Independent Certifier in addition to the Certification Services pursuant to clause 2.2;
"Certification Services" means the services set out im Appendix 1 to this agreement.

“Core Investment Period” means the period commencing on the Service
Commencement Date and ending on the Planned CIP Completion Date or as such

period is extended in accordance with the terms of the Contract

"Counterparty” means cach of the Authority and the Service Provider, and

"Counterparties” means both of them;
"Fees" means the fees for the Services provided;
"Final Date for Payment™ has the meaning given to it in clause 4.3;

“Insolvency Event” means the occurrence of any one or more of the following

events:

(a) a court makes an order that the Independent Certifier or its Holding Company
be wound up or a resolution for a voluntary winding-up of the Independent

Certifier or its Holding Company is passed;

{b) any receiver or manager in respect of the Independent Certifier or its Holding
Company is appointed or possession is taken by or on behalf of any creditor
of any property of the Independent Certifier or its Holding Company that is
the subject of a charge;

{(c) any voluntary arrangement is made for a composition of debts or a scheme of
arrangement is approved under the Insolvency Act 1986 or the Companies

Act 20006 in respect of the Independent Certifier or its Holding Company;

(d) an admmnistration order is made or an administrator is appointed in respect of

the Independent Certifier or its Holding Company;
"Joint Notice" means a notice in writing issued jointly by the Counterparties;

"Party' means any party to this agreement; and
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"Planned CIP Completion Date" shall be the end of the fifth (5th) Milestone Year,
being 31st December 2017.

1.2 Unless the context otherwise requires, words and expressions defined in the Contract

have the same meanings m this agreement as in the Contract.
1.3 The headings in this agreement do not affect its interpretation.

14 Unless the context otherwise requires, all references to clauses and Appendices are

references to clauses of and Appendices to this agreement.
2. APPOINTMENT

2.1 The Counterparties jointly engage the Independent Certifier and the Independent
Certifier agrees to perform the Certification Services and any Additional Services

commissioned pursuant to clause 2.2 upon the terms and conditions set out below.
2.2 If the Counterparties require any Additional Services:

2.2.1 subject to clause 2.5, the Counterpartics shall issue a Joint Notice to the
Independent Certifier specifying:

2.2.1.1 the services required;

2.2.1.2 which of the Counterparties will pay the Fees associated with the
relevant services (or, if both are to pay, the proportion of the Fees for

which they will each be responsible); and

2.2.1.3 the proposed timing of payment of the Fees associated with the

relevant services;

2.2.2 within a reasonable time after issue of the Joint Notice the Independent
Certifier shall provide the Counterparties with a written quote of the cost of

the relevant services, which cost shall:

2.2.2.1 wherever possible be based on the rates confained in part 2 of
Appendix 2; and

2.2.2.2 take into account any reduction in work or other expense which may

occur as a result of the required variation to the Services,
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together with any other information reasonably required by either
Counterparty (such as a method statement setting out how the Independent

Certifier intends to carry out the relevant services); and

2.23 if the Counterparties are satisfied with the Independent Certifier's proposals
they shall issue a further Joint Notice instructing the Independent Certifier to
undertake the Additional Services and the Independent Certifier shall
undertake the Additional Services at the time agreed by the Parties or, in the

absence of agreement, as soon as reasonably practicable.

2.3 The Independent Certifier shall provide the Certification Services independently,
fairly and impartially to and as between each of the Counterpartics. Whilst the
Independent Certifier may take account of any representations made by the
Counterparties the Independent Certifier shall not be bound to comply with any
representations made by either of them in connection with any matter on which the

Independent Certifier is required to exercise his professional judgement.
24 The Independent Certifier shall provide the Certification Services:

24.1 with the reasonable care, skill and diligence to be expected of a properly
qualified and competent professional adviser who has held itself out as
competent and experienced in rendering such services for projects of a

similar size, nature, scope and complexity to the Project;

242 in accordance with Good Industry Practice, all Legislation and Highways

Standards; and
243 in accordance with the methodology set out in Appendix 3.

For the purposes of this clause 2.4 "Good Industry Practice” shall mean using
standards, practices, methods and procedures (as practised in the United Kingdom)
and exercising that degree of skill, diligence, prudence and foresight which would
reasonably and ordinarily be expected from a skilled and experienced operator or
other person (as the case may be) engaged in a similar type of undertaking as under

this agreement under the same or similar circumstances.

2.5 Subject to clause 2.6 all instructions to the Independent Certifier may only be given
by the Service Provider Representative (or its alternate appointed pursuant to clause

33 of the Contract (Representative)), provided that the Service Provider shall ensure
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that such instructions by the Service Provider Representative are not in contradiction
to any of the terms of the Contract or any other instruction given by the Authority

Representative pursuant to clause 30 of the Contract.

2.6 Where the Service Provider is in breach of any of its obligations pursuant to clause 27
of the Contract, the Authority Representative may, after giving written notice
pursuant to clause 30 of the Contract of such breach, give instructions, acting alone,
to the Independent Surveyor, provided that the Authority shall ensure that such
instructions by the Authority Representative are not in contradiction to any of the
terms of the Contract or any other instruction given under this agreement or under the

Contract by the Service Provider Representative.

2.7 The Independent Certifier shall comply with all reasonable instructions given to it by
the Counterparties except and to the extent that the Independent Certifier reasonably
considers that any such instructions vary or might vary the Certification Services or
its authority or responsibilities under this agreeinent or prejudices or might prejudice
the exercise by the Independent Certifier of its professional judgment in accordance
with clauses 2.3 and 2.4 above. The Independent Certifier shall promptly confirm in
writing to each of the Counterparties whether or not it shall comply with any such

instruction setting out the grounds upon which the decision is made.

2.8 The Counterparties agree to co-operate with and provide reasonable assistance to the
Independent Certifier to familiarise the Independent Certifier with all necessary
aspects of the Project to enable the Independent Certifier to carry out its obligations

under this agreement.

29 The Independent Certifier shall be deemed to have full knowledge of the provisions
of the Contract, and shall be deemed to be aware of and to have taken full account of
all the undertakings and warranties, both expressed and implied, on the part of either
of the Counterparties which are set out in the Contract. The Service Provider shall
deliver to the Independent Certifier a true and accurate copy of the Contract as soon

as practicable following:
2.9.1 the date of this agreement; and

2.9.2 any variation to the Contract which is likely to affect the performance of the
Certification Services by the Independent Certifier.
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2.10  The Independent Certifier shall promptly and efficiently perform the Certification
Services as soon as reasonably practicable but consistent with the standards specified

in clauses 2.3 and 2.4 above.

2.11  Subject to clause 2.12, the Independent Certifier shall use the following directors or
employees in connection with the performance of the Certification Services and such
persons’ services shall be available when necessary and for so long as may be
necessary to ensure the proper performance by the Independent Certifier of the

Certification Services
2.11.1

2.11.2

Such persons shall have full authority to act on behalf of the Independent

Certifier for all purposes in connection with this agreement.

2.12  None of the persons mentioned in clause 2.11 shall be removed or replaced unless
he/she ceases to work as a director or employee of the Independent Certifier or he/she
is unable to work because of death or ill-health or by agreement of the Counterparties.
The Independent Certifier shall notify (giving a minimum of ten (10) Business Days'
notice) the Counterparties of any such circumstances and shall be responsible for
fmding a replacement whose appomtment shall be subject to approval in writing of

the Counterparties such approval not to be unreasonably delayed.

2.13  The Parties agree that, notwithstanding the terms and effect of any provision of the
Limitation Act 1980 (including any amendment or re-enactment of the same), the
Independent Certifier shall only be liable under this agreement in respect of claims
whether for any breach of this agreement or in tort, negligence, for breach of statutory
duty or otherwise which are notified to the Independent Certifier before the expiration
of the period of 12 years from the date of completion of all of the Certification

Services under the terms of this agreement.

2.14  The Independent Certifier shall within 14 days of request execute deeds of warranty
in favour of each of Amey LG Limited and_n the form set out in
Appendix 4 or in such similar or varied terms thereto as the parties may agree and

deliver the same duly executed to the Service Provider.
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3. DURATION

3.1A It shall be a condition precedent to this document coming into effect that the Service

Provider has provided a true copy of the Contract.

3.1 Subject to 3.1A the Certification Services shall commence on the date of this

agreement and cease on the earlier of:

3.1.1 termination of this agreement in accordance with clause 6; or
3.1.2  the end of the Core Investment Period.

32 This agreement governs all of the Certification Services provided by the Independent

Certifier in relation to the Project whether before or after the date hereof.
4. FEES

4.1 The Service Provider shall pay the Fees to the Independent Certifier in respect of the
Certification Services. The Independent Certifier shall issue invoices to the Service

Provider for the Fees in accordance with part 1 of Appendix 2.

42 The Independent Certifier shall be entitled to be paid Additional Fees in respect of
any Additional Services it provides. The Independent Certifier shall issue an invoice
to the Counterparty responsible for payment on the date agreed by the Parties at the
time the Additional Services were commissioned pursuant to clause 2.2 or, if both
Counterparties are responsible for payment, the Independent Certifier shall issue an
invoice to each of them on the relevant date, in the proportions agreed pursuvant to
clause 2.2. Where both Counterparties are responsible for payment of Additional

Services, their obligations to pay shall be several and not joint.

4.3 The date on which an invoice is received by the Service Provider or the Authority (as
appropriate) shall constitute the due date. The final date for payment by the Service
Provider or the Authority (as appropriate) shall be thirty (30) days after receipt of the
Independent Certifier’s invoice ("Final Date for Payment™).

4.4 Not later than five (5) Business Days after the due date ascertained in accordance
with clause 4.3, the Service Provider or the Authority (as appropriate) may give
written notice to the Independent Certifier stating the amount which it proposes to

pay and the basis on which the amount is calculated.
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4.5

4.6

4.7

4.8

4.9

Where the Service Provider or the Authority (as appropriate) intends to withhold
payment of any amount stated in the invoice, it shall given written notice to the
Independent Certifier not later than five (5) Business Days before the Final Date for
Payment. The notice shall state the amount to be withheld and the ground or grounds
for withholding the payment and if there is more then one ground, the notice shall
identify the amount attributable to each ground.

If either Counterparty fails to pay the Independent Certifier any sum payable under
this agreement by the Final Date for Payment, the relevant Counterparty shall pay the
Independent Certifier simple interest on that sum from the Final Date for Payment
until the actual date of payment at the Default Interest Rate and such rate is agreed as
a fair and reasonable rate for the purposes of the Late Payment of Commercial Debts
(Interest) Act 1998.

I either Counterparty fails to pay the amounts properly due pursuant to these
provisions and no notice to withhold the payment has been given pursuant to
clause 4.5, the Independent Certifier may suspend performance of any or all of the
Certification Services. This right is subject to the Independent Certifier first giving
both Counterparties not less than seven (7) Business Days’ notice in writing of such
intention stating the grounds for suspension. The right to suspend performance shall
cease when the Service Provider (and/or the Authority (if appropriate)) pays the

amount properly due.

Neither Counterparty shall issue instructions or do anything which does or is
reasonably likely materially to increase the fees payable to the Independent Certifier
without the prior approval of the other {(such approval not to be unreasonably
withheld or delayed).

As soon as the Independent Certifier becomes aware of the same and before acting on
the same the Independent Certifier shall mform the Authority and the Service
Provider of any instructions which either Counterparty has given him which will or
could reasonably be expected to increase the fees payable to the Independent Certifier
under the terms of this agreement. The Independent Certifier shall if requested by
either the Service Provider or the Authority provide both Counterpartics with as
detailed an estimate as is reasonably practicable of the increase to the fees payable to
it if it carries out such instructions. The estimate of increased fees shall be based

upon the rates contained in part 2 of Appendix 2.
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5. LIMITATIONS ON AUTHORITY

The Independent Certifier shall not express an opinion on and shall not interfere with or give

any advice, opinion or make any representation in relation to any matters which are beyond its

role and responsibilities under this agreement.

6. TERMINATION

6.1 Automatic termination

This agreement will terminate immediately upon receipt by the Independent Certifier

of a Joint Notice confirming that the Contract has terminated.

6.2 Counterparties' right to terminate

6.2.1 The Counterpartiecs may by Joint Notice immediately terminate this

agreement if the Independent Certifier:

6.2.1.1

6.2.1.2

6.2.13

6.2.14

6.2.1.5

is in breach of any of the terms of this agreement which, in the case
of a breach capable of remedy, shall not have been remedied by the
Independent Certifier within twenty one (21) days of receipt by the
Independent Certifier of a Joint Notice specifying the breach and

requiring its remedy;

is incompetent, guilty of gross misconduct and/or any inaterial
failure, negligence or delay in the provision of the Certification

Services and/or its other duties under this agreement;
fails to comply with clauses 2.11 and 2.12;

fails or refuses after written waming to provide the Certification
Services and/or its other duties under this agreement reasonably and

as properly required of him; or

is subject to any Insolvency Event.

6.2.2 The Counterparties may terminate this agreement at any time by issuing a

Joint Notice to the Independent Certifier giving at least six (6) months notice

to the Independent Certifier that such termination will take effect.
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6.3

Independent Certifier's right to terminate

6.3.1

632

633

634

6.3.5

Subject to clawse 6.3.2 the Independent Certifier may terminate this

agreement:

6.3.1.1 if any amount in excess of £20,000 is due and payable to the
Independent Certifier by either of the Counterparties, and thirty (30)

days has passed since the Final Date for Payment of such amount; or
6.3.1.2 cither Counterparty is otherwise in material breach of its obligations.

The Independent Certifier shall neither exercise nor seek to exercise any right
to terminate its engagement without giving the Counterparties not less than
twenty (20) Business Days’ written notice of its intention to do so specifying
the grounds for the proposed termination and identifying who is in breach of

this agreement ("'Step-in Notice"').

The Independent Certifier’s right to terminate its engagement under this
agreement or to discontinue the performance of the Certification Services
shall cease if a Counterparty who is not in breach of this agreement gives
notice to the Independent Certifier within 20 Business Days of receiving a
Step-in Notice under clause 6.3.2 requiring the Independent Certifier to
continue the performance of the Certification Services, provided that a
Counterparty giving such notice must agree to assume all the obligations of
the defaulting Counterparty and undertake to discharge all payments which
are or may subsequently become due to the Independent Certifier from the

defaulting Counterparty under this agreement.

If a Counterparty issues a notice in accordance with clause 6.3.3 this
agreement shall continue in full force and effect as if the right of termination
or discontinuance on the part of the Independent Certifier had not arisen and
on the basis that all references in this agreement to the defaulting
Counterparty thereafter shall be read and construed as references to the
Counterparty which issued the notice.

Where a Counterparty has given notice in compliance with clause 6.3.3 and
has given an undertaking of the type described in that clause the defaulting
Counterparty shall reimburse and indemnify that Counterparty against each
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and every liability which that Counterparty may have to the Independent
Certifier by virtue of such undertaking and assumption of responsibility and
against any claims, demands, proceedmgs, damages, costs and expenses

sustained, incurred or payable by that Counterparty as a consequence thereof.
6.4 Consequences of Termination

6.4.1 Following any termination of this agreement, but subject to any set-off or
deductions which the Counterparties may be entitled properly to make as a
result of any breach of this agreement by the Independent Certifier, the
Independent Certifier shall be entitled to be paid in full and final settlement
of any valid claim which the Independent Certifier may have m consequence
thereof, any fees due under clause 4 above in respect of the Certification
Services carried out in accordance with this agreement prior to the date of

termination.

6.4.2 Termination of this agreement shall be without prejudice to any accrued
rights and obligations under this agreement as at the date of termination
(including the right of either Counterparty to recover damages from the
Independent Certifier).

6.4.3 If this agreement is terminated in accordance with this clause 6, the
Counterparties shall use reasomable endeavours to engage an alternative
independent certifier within 30 days, subject to Law and public procurement
rules. If within such period the Counterparties are unable to procure the
appointment of an alternative independent certifier on reasonable commercial
terms, the Independent Certifier shall pay to the Counterparties any
reasonable incremental loss, damage or extra costs suffered by each of them
provided always that the Counterparties shall use reasonable endeavours to

mitigate such amounts.

6.4.4 Termination of this agreement shall not affect the continuing rights and
obligations of the Parties under clause 5 (Limitations on Authority), this
clause 6, clause 7 (Confidential Information and Copyright), clause
8 (Professional Indemmity Insurance} or clause 16 (Dispute Resolution

Procedure) or under any other clause which is expressed to survive
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termination or which is required to give effect to such termination or the

consequences of such termination.

7. CONFIDENTIAL INFORMATION AND COPYRIGHT

7.1

7.2

The Independent Certifier shall treat as secret and confidential and shall not at any
time for any reason disclose or permit to be disclosed to any person or otherwise
make use of or permit to be made use of any unpublished information relating to
either Counterparty's technology or other know-how business plans or finances or any
such information relating to a subsidiary, supplier, customer or client of either
Counterparty where the information was received during the period of this agreecment.
Upon termination of this agreement for whatever reasons the Independent Certifier
shall deliver up to the relevant Counterparty all working papers, computer disks and
tapes or other material and copies provided to or prepared by him pursuant to this
agreement provided that the Independent Certifier shall be entitled to retain a copy for
the purposes of legitimate record keeping of the Certification Services provided.

The copyright in all reports, calculations and other similar documents provided by the
Independent Certifier in connection with the Project shall remain vested in the
Independent Certifier but the Independent Certifier grants to the Counterparties and
their nominees with full title guarantee a non-exclusive irrevocable royalty free
licence to copy and use such drawings and other documents and to reproduce the
designs contaired in them for any purpose related to the Project including (but
without limitation) the construction, completion, maintenance, letting, promotion,
advertisement, reinstatement, extension and repair of the Project. Such licence shall
include a licence to grant sub-licences and to transfer the same to third parties. The
Independent Certifier shall not be liable for any use of the drawings or other

documents other than for the purpose for which they were provided.

8. PROFESSIONAL INDEMNITY INSURANCE

8.1

Without prejudice to its obligations under this agreement, or otherwise at law, the
Independent Certifier shall maintain professional indemnity insurance with a limit of
indemnity of not less than five mnillion pounds (£5,000,000) (Indexed} for each claim
or series of claims that arise from the same cause or a single source or event in

respect of any neglect, error or omission on the Independent Certifier’s part in the
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8.2

8.3

8.4

85

8.6

performance of its obligations under this agreement for the period commencing on the

date of this agreement and expiring twelve (12) years after:

8.1.1 expiry of the Core Investment Period in accordance with the provisions of the

Contract; or
8.1.2 the termination of this agreement,

whichever is the earlier, provided that such insurance is available in the market place

at commercially reasonable rates and terms.

The Independent Certifier shall maintain such insurance with reputable insurers
carrying on business in the United Kingdom with a minimum rating of A (Standard
and Poor's) and A2 (Moody's).

Any mcreased or additional premium required by insurers by reason of the
Independent Certifier’s own claims record or other acts, omissions, matters or things
particular to the Independent Certifier shall be deemed to be within commercially

reasonable rates,

The Independent Certifier shall immediately inform the Counterparties if such
insurance ceases to be available at commercially reasonable rates in order that the
Independent Certifier and the Counterparties can discuss means of best protecting the
respective positions of the Counterparties and the Independent Certifier in respect of

the Project in the absence of such insurance.

The Independent Certifier shall fully co-operate with any measures reasonably
required by the Counterparties including {without limitation) completing any
proposals for insurance and associated documents, maintaining such insurance at
rates above commercially reasonable rates if the Counterparties undertake in writing
to reimburse the Independent Certifier in respect of the net cost of such insurance to
the Independent Certifier above commercially reasonmable rates or, if the
Counterparties effect such insurance at rates at or above commercially reasonable
rates, reimbursing the Counterparties in respect of what the net cost of such insurance

to the Counterpartics would have been at cominercially reasonable rates.

The Independent Certifier shall, prior to commencing the provision of the

Certification Services and no less than ten (10) days after renewal dates, produce for
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8.7

8.3

inspection by the Counterparties documentary evidence that such insurance is being

properly maintained.

‘The above obligations in respect of professional indemnity msurance shall continue
notwithstanding termination of this agreement for any reason whatsoever, including

(without limitation) breach by either Counterparty.

Notwithstanding any other provision of this Agreement the Independent Certifier's
maximum aggregate liability under or in connection with this agreement, whether
arising in or for breach of contract, tort (including negligence), breach of statutory
duty, indemnity or otherwise, shall in no circumstances exceed five million pounds
(£5,000,000), provided that nothing in this agreement shall exclude or in any way
limit the Independent Certifier's liability for fraud or death or personal injury caused

by its negligence.

9. NOTICES

9.1

All notices or other communications required in connection with this agreement shall
be in writing and sent by hand, by first class pre-paid post or by facsimile
transmission to the relevant address or facsimile number set out below or to such
other address or facsimile number as a Party may notify to the other Parties in

writing:
If to the Authority: Authority Representative

Address : Sheffield City Council
Howden House

ShefTield S1 2SH

Fax number: 01142736015 (for the attention Of-

If to the Service Provider:
Address: Amey Hallam Highways Limited
Sherard Building

Edmund Halley Road
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Oxford
0X4 4DQ

Fax number:

If to the Independent Certifier:

Address: URS Infrastructure & Environment UK Limited
Scott House
Alencon Link
Basingstoke
Hampshire
RG21 7PP

Fax number:

5.2 Service shall be deemed to have been effected as follows:
9.2.1 if personally delivered, at the time of delivery to the addressee;

9.2.2  if sent by first class pre-paid post, on the second (2nd) Business Day afier it is
put in the post; and

923 if sent by facsimile transmission, at the time of transmission or if the time of
transmission is outside normal working hours (which shall be decined to be
9.00am to 5.00pm Monday to Friday excluding public holidays), at 9.00am

on the next Business Day.
10. ASSIGNMENT

10.1  The Independent Certifier shall not assign or transfer any of its rights or obligations
under this agreement or sub-contract the whole of the Certification Services. The
Independent Certifier shall be entitled to sub-contract part of the Certification
Services subject to consent of the Counterparties which shall not be unreasonably

withheld or delayed. For the avoidance of doubt the Independent Certifier shall
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remain responsible for all the Certification Services undertaken by any sub-contractor

as if the same had been undertaken by the Independent Certifier.

10.2  Neither of the Counterparties shall be entitled to assign or transfer any of their
respective rights or obligations under this agreement save where such assignment or
transfer is contemporaneous to the assignment or transfer of the Contract and is made
to the same assignee or transferee. In the event that the Contract is novated to a third
party, the term "Contract”" shall include any replacement contract arising from such

novation.

10.3  The Independent Certifier shall not be entitled to contend that any person to whom
this agreement is assigned in accordance with clause 10.2 is precluded from
recovering under this agreement any loss incurred by such assignee resulting from
any breach of this agreement (whenever happening) by reason that such person is an

assignee and not a named promisee under this agreement.
11. CUMULATIVE RIGHTS AND ENFORCEMENT

11.1  Any rights and remedies provided for in this agreement whether in favour of the
Service Provider or the Authority or the Independent Certifier are cumulative and in
addition to any further rights or remedies which may otherwise be available to the

parties.

11.2  The duties and obligations of the Independent Certifier arising under or in connection
with this agreement are owed fo the Counterparties jointly and severally and the
Authority and the Service Provider may accordingly enforce the provisions hereof
and pursue their respective rights hereunder in their own name, whether separately or

with each other.

113 The Counterparties covenant with each other that they shall not waive any rights,
remedies or entitlements or take any other action under this agreement which would
or might reasonably be expected to adversely affect the rights, remedies or
entitlements of the other without the other’s prior written consent, such consent not to

be unreasonably withheld or delayed.
12. WAIVER

The failure of any Party at any one time to enforce any provision of this agreement shall in no

way affect its right thereafter to require complete performance by any other Party, nor shall
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the waiver of any breach or any provision be taken or held to be a waiver of any subsequent

breach of any provision or be a waiver of the provision itself.
13. SEVERABILITY

In the event that any term, condition or provision contained in this agreement shall be held to
be invalid, unlawful or unenforceable to any extent, such term, clause or provision shall, to
that extent, be omitted from this agreement and the rest of this agreement shall stand, without

affecting the remaining clauses.
14, COUNTERPARTS

This agrecment may be executed in any number of counterparts, all of which when taken

together shall constitute one and the same instrument.
15. VARIATION

A variation of this agreement is valid only if it is m writing and signed by or on behalf of each

party.
16. DISPUTE RESOLUTION PROCEDURE

16.1  All disputes shall be resolved in accordance with terms equivalent (mutatis mutandis)

to the Dispute Resolution Procedure as set out in the Contract.

16.2  The Service Provider, the Authority and the Independent Certifier shall co-operate to
facilitate the proper, just, economical and expeditious resolution of any and all such

disputes which arise under this agreement.
17. GOVERNING LAW AND JURISDICTION

17.1  Subject to clause 16 above, this agreement shall be governed by and construed in
accordance with the laws of England, and (subject as aforesaid) the Parties hereby

submit to the exclusive jurisdiction of the courts of England.

17.2  No action or proceedings may be commenced against the Independent Certifier for
any breach of this agreement after the expiry of twelve (12) years following the date
of completion of the Certification Services or the termination of this agreement,

whichever is the earlier.
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18. THIRD PARTY RIGHTS

A person who is not a party to this agreement shall have no right under the Contracts (Rights
of Third Party) Act 1999 to enforce any term of this agreement. This clause does not affect
any right or remedy of any person which exists or is available otherwise than pursuant to that

Act.

IN WITNESS WHEREOF the Parties have executed and delivered this document as an agreement

on the date first written above.

EXECUTED (but not delivered until the date )
hereof) as a deed by the Authority by the affixing )
of its common seal mn the presence of:

[Authorised Sealing Officer]

EXECUTED (but not delivered until the date )
hereof) as a deed by the Service Provider acting )
by:

Attorney (signature)

Name (Block Capitals)

in the presence of:

Witness (signature)

Address of Witness
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EXECUTED (but not delivered until the date )
hereof) as a deed by the Service Provider acting by )
two of its directors or a director and its secretary:

Director

Director/Secretary
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EXECUTED (but not delivered until the date )
hereof) as a deed by the Independent Certifier )
acting by a director and witness:

Director

Witness
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APPENDIX 1
PART 1
Scope of Services — Independent Certifier

The Independent Certifier shall perform all the functions and obligations attributed to the role of
Independent Certifier as referred to in the relevant clauses and schedules of the Contract and the First
Tier Sub-Contract {including complying with any time limits specified in such clanses) and shall
familiarise itself with the Contract and the First Tier Sub-Contract (including subject to clause 2.9 of
this Agreement any design documents, any Change to the Contract or First Tier Sub-Contract issued
from time to time and any other relevant documentation or information referred to in the Contract or

the First Tier Sub-Contract), including but not limited to the following scope of Certification Services:

1. CERTIFICATION OF REMOVAL AND INSTALLATION OF STREET LIGHTING
AND TRAFFIC SIGNAL/CONTROL INFRASTRUCTURE

The role of the Independent Certifier shall be to fulfil the obligations of the Independent Certifier as is
further detailed within the Contract including but not limited to the following obligations:

1.1 fulfilling the obligations of the Independent Certifier pursuant to clauses 29.1, 29.2,
29.3,29.4,29.5, 29.6 and 29.8 of the Contract;

1.2 undertaking the inspection of CIP Certified TSCI and Replacement CIP Certified
TSCI (as applicable) to determine whether or not such CIP Certified TSCI has been
Removed and such Replacement CIP Certified TSCI has been installed in such a
manner that a Certificate of Compliance can be issued in respect of such CIP Certified
TSCI and Replacement CIP Certified TSCI in accordance with the provisions of the

Contract, and if so, issuing such Certificates of Compliance;

1.3 selecting and carrying out a sample check of the Certification of CIP Certified Street
Lighting and Replacement CIP Certified Street Lighting as set out in clause 29.7
(Certification of Removal), such sample checks to be done in the proportions dictated
by and to include or exclude those CIP Certified Street Lighting and Replacement CIP
Certified Street Lighting (as applicable) determined in accordance with clauses 29.7
(Certification of Removal), and including the production of all reports set out therein

within the timescales set out therein;
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1.4 submitting health and safety risk assessments to the Service Provider and the

Authority;

1.5 attending programming meetings (as required to coordinate his’her sample inspections
for CIP Certified Street Lighting or Replacement CIP Street Lighting, or his/her
inspections for CIP Certified TSCI or Replacement CIP Certified TSCI into the
programme and to ensure that suitable traffic management arrangements are im place

for the Independent Certifier to undertake his audit inspection dutics on site);

1.6 where the Independent Certifier during the course of his duties becomes aware of an
Urgent or Category 1 Defect on the Project Network, inform the Service Provider’s

OCR immediately and in any event within 0.5 hours of becoming so aware;

1.7 granting access to and providing all reasonable assistance to the Authority or any
Authority Party nominated by the Authority as required by clause 30.1.2 of the

Contract; and

1.8 performing the tests and checks for Street Lighting and Traffic Signal/Control
Infrastructure detailed in Part 3 of Appendix 1.

ADDITIONAL SERVICES

Without prejudice to the generality of clause 2.2 and the ability of either party to request
Additional Services, the Authority may, in the event that pursuant to clause 30.2.1 of the
Contract, the Authority considers (acting reasonably) that the Service Provider is failing to
procure the carrymg out of Certification in accordance with the provisions of the Contract,
issue instructions in place of the Service Provider for such Certification to be carried out and
thereafter the provisions of paragraph 1 of this Appendix 1 shall be carried out by the
Independent Certifier as if the Service Provider had issued the Inspection Notice.

PARTICIPATION IN DISPUTE RESOLUTION

As and when required by the Authority or the Service Provider, the Independent Certifier
shall participate in the Dispute Resolution Procedure of the Contract (as such term is defined
in the Contract} to the extent that issues under the Contract which have been referred to the
said Dispute Resolution Procedure relate to the Independent Certifier’s other obligations and

tasks as set out in this Appendix 1 and this agreement.
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4.1

4.2

43

4.4

4.5

4.6

47

4.8

4.9

4.10

4.11

GENERAL

The Independent Certifier will have access to and use of all Service Provider welfare facilities

provided under the Contract

The Independent Certifier will have use of two hot desks at the Service Provider’s premises
either Distington House, Olive Grove or Ecclesfield Road.

The Service Provider will provide free guest wi-fi internet access to allow inspectors to

communicate with their own company base.

The Service Provider will provide a computer workstation to allow the inspectors to

communicate with the Service Provider’s Collaborative Working Platform.

The Independent Certifier will have access to the Collaborative Working Platform and will be
issued with the relevant software in order to review the Street Lighting and Traffic Signal
data.

The Independent Certifier shall be allowed free and open access to the Service Provider’s
Street Lighting and Traffic Signal/TSCI design data

The Service Provider will work with the Independent Certifier to plan and programme Traffic
Management and any access equipment which will be provided at the Service Provider’s

expense.

The Independent Certifier will provide vehicles to enable the Inspectors to get to each

individual inspection site.

The Independent Certifier staff shall wear the PPE provided for in their H&S plan and with
clear branding to allow them to be identified as Independent Certifier staif.

Independent Certifier staff shall be qualified to Engineering Recommendation G39/] as
published by the Energy Networks Association

The Independent Certifier shall price m accordance with the attached payment schedule.
Street Lighting inspections shall be priced monthly invoiced m areas with Additional
Services invotced at the end of the month in which they occur. Street Lighting Certification

shall be invoiced each month in arrears over the term of the appointment.
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4.12  All rates to be current with an annual increase in April (starting in 2014) based on RPIx (Base
of June 2012)
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APPENDIX 1
PART 2
Certificate of Compliance

Sheffield City Council
Highways Maintenance PF1 Project
Certfification Engineer or Independent Certifier
Report Number XX - Date XX

The number of CIP Certified Street Lighting inspected during the month is:

The percentage of CIP Certified Street Lighting inspected during the month
is:

The number of Certificates of Compliance issued during the period is: |

The number of Certificates of Non-Compliance issued during the period is: |

Snagging Items are recorded on the following inspection sheets, which
accompany this Report:

"Inspection Sheet"

QOutstanding Non-Compliance issues to be address during the next period
are presented on the following inspection sheest:

"Inspection Sheet"

The following Milestones were achieved during the period: |

The overall number of Replacement CIP Certified Street Lighting installed
to date is:

The overall number of Replacement CIP Certified Street Lighting removed
to date is:

Issue date of the last Non Compliance Certificate is: |
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Sheffield City Council
Highways Maintenance PFI Project
Certification Engineer or Independent Certifier
CERTIFICATE OF COMPLIANCE NUMBER XX
The Certification Engineer or Independent Certifier having inspected the Lighting Units forming part of a Lighting
Scheme as per 'Certfification Notice' supplied, is satisfied that the following Lighting Scheme has been installed,
commissioned and completed in accordance with the information supplied for such Lighting Scheme and with all

the requirements of Service Standard 4 (other than Snagging Items) and that all CIP Certfified Street Lighting
within the Lighting Scheme have been Removed as required.

Total 0 0 0 ] 0

[ Grand Total To [0 [ 0 [0 [ 0

The Certification Engineer or Independent Certifier has identified Snagging Items as listed in the attached
Schedule.

This Certificate is issued in accordance with Clause 29 of the Project Agreement and subject to the Service
Provider rectifying the Snagging Iteins within 2 months in accordance with PR 4.87

____________ - =streets certified non-compliant-refer to inspection sheets for details.
BOLD = streets previously non-compliant. Remedial works now complete.

Mtalics = streets previously applied for with a nil columns certified removed erroneously.

: streets previously Non Compliant which have been agreed with the Authority as now being Compliant

Date of Certificate XXXXXXXX

Signature of authorised person for and on  ...ccoiiiiinin e
behalf of the Independent Certifier
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Sheffield City Council
Highways Maintenance PFI Project
Independent Certifier’s
CERTIFICATE OF NON-COMPLIANCE NUMBER
The Independent Certifier has identified the Rectification Items as listed in the attached Schedule that need to be

executed before the above Apparatus will be completed. The Service Provider shall carry out the rectification

works

Number Street/ Road name District Reason

Date of Certificate XXXXXXXXX

....................................................

Signature of anthorised person for and on behalf of the Independent Certifier
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APPENDIX 1
PART 3

The Certification Engincer and Independent Certifier’s Checklists for Street Lighting and Traffic Signal

and Conirol Infrastructure Sites

Table I - Checklist — Street Lighting

Check opera }
works are sultably tramed and quallﬂed tc_);_

g records and compclency rcqmre.ments for : ':'
e opera’uvcs emploved-oi CIP wi -

| Check drawmgs from Statutory St
s Underlakcrs hﬂvc been oblamed and have : o

L .'_.Chéck_'scihéruc;'r_lési@'péck' g

‘Eléctrical tést
certificate

‘| Flecttical test

q “ Chéck quahly procedures cemﬁcatcs of
(i equipment. :

e calxbratmn QRS

[ Genera -5 |

o Check that NRSWA néticcs have Eee’n
g 1ssued and clqsed anrl that thcrc areng

_fChcck mformatlon prowd d by '_e

Includes base statlo ‘Sub| base statlons and
nodes R

! Installations Daytime. on:site‘observations .

| aud removals

Method Statements, manifacturers?, -
rccommendailcms, codes of prax:twe and
g5 Good Industry Pracuce :

I Redundant Check redundantumts have been removed: " None
1+ €quipment- i
4 -removed .

[ _Chcckﬂlatthesﬂ.chas bcenlcﬁCleunand_.i N e
i ,-}udy : e s

4 " Site clearan

- nghtmgdcsrgn : Check that the correct nghtmg dcsrgn
Ho om0 catepory forthc roudlpaﬂl has been
qe]ected sl
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: 'Apparatusm
g Conscrvatlon

| Tnternal wiring.

i Lodation of

Check for compliance with design

+-500mm
| longitudinal "

 Installation must stﬂl comp[y mth Output
Spcclﬁcanou SRl IR

-__'Posmon of nit-;

¥ Check that thc units have been mstallcd i
. Authonty-owned land or that war ledves e

| Lighting Unit -

: 'Chcc,kthal‘1 Wherevchlcula.r ACCESS S i

- Téstricted oF where maintenance cannot bc 4
41 ‘carried out by a purpose-built vehicle; a ' =+
- raising and lowermg nghtmg Urut has ;
'. __.been used ; :

: '-'L'ghtmg dcqlgn gt
b :

Chéck tbstructions that w1_11 %! crscly
affect Lighting levels have:been: taken

Vepetalion hias been adequately
accommodatcd m thc desi ign and -

- lantems are. sultable for the partlc ;
',-Conservanon Arc

" Apparatus in Conservation Areas

- place WIth logo‘? s

s umt numbt:rt:d con'ectly and in correct

Sual and tape mcasurc e o

Check quallty final rcmstatcment

e Docs tarmac have stralght edpe?;
blocks ‘or grass been cot neatly and lald

: ,nghtmg Umt :

o Chcck that the herght comphes w1th thc
N Output Speclﬁcatlon R

i : Rcmovc door and measun: frbmthe o R
“ .;bottom of apertu.r: to bi mshed ground :

Spirit level bubble

_ ‘b Use'spirit fevel - -
fouching line i T

: -Mili'or's'cfatchcs_ ot
' 1hr0ught0

" Bracket -

_“:Is the lantem bowl Clean and free from TR
B blcnushcs i L

'to the backboa.rd

 Double pole

. Check if doub]e polc 1solatmn has bcen
mstallcd : R
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Protection: -
: —.:chlCG :

:corrcctly mstalled ancl rated

1 Private supply' =
: ‘cables ST

Check that privaie supply cables arc ' : ) :
i “corectly sized, glanded and 1dent1ﬁcd as’ sal
o whatthey fe__ A e

-1 “Chegk fhat there is| Blectrlcal powcr al thc i

secondary 1soiat10n p(n

TJse atcst mstmment an. elccmcaltest

< Lobe camried:out to/ensure there is a supply; " .
I When'the Central Management System ™
iy "j.(CMS) is installed; analarmewill e .

‘Géneral &
i Condluon

. item’ of Apparatus

Clieck for any'mgns of damage to’ any :

: - Feader pll[ars l-"
1§ Jocations,

“ Chieck for condetisation; distribution’

01 Vinsulation, cable sizes; cables’ars. ;
B idcntlﬁcd carthmg a.nd schemaﬂc cablc

ard; rating: of prof.ectlon devices, ang
is neat. all trminations: glanding;:

 Lighting c'm_"nm'n"“ tachme

':'Sign light'

'; ’_Slgn llght .

Check Garrect cables, s]ecvmg, Wiringis
: ncat, insulation at tcrmmals and terminal

:__ Check the corrcct SIgn dlagra.m number

and size -

| Reporting

 Provide a monthly report detailing the . -
: number of imits inspected i thi Month
: .togethcr w1th the niimbers that have, .
“passed or fat[ed the-inspection in Ihe

; of 1tcrn5 Certlﬁed

Wonth and a runmng total

- General i
; chortmg

. Tssue Certificates of Compliarice and -
o ;fNon—oomphance and 1dcnt1fy Snagglng s
“Itemns a8 necessary: cand i ini accordanice w1th e

the Outpul; Speclﬁcatlon
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Table 2 - Checklist Traffic Signals / Control Infrastructure

Controller operational

_Cheok the Traffic Signal coniroller is on‘and-.

aperating correctly a5 per | Lhe MCH1827
documents and TR2500 ..

1 Opemtlon of all’ 51gnal
! Lamps and regulatory

‘Check the operatlon of all s1gnal Lamps'and
: l-;regulatory signs; :

VLsuaI checks to'be made

'Z.Sigﬁal's t_uje;'k_j

nals operatmg corrcctl rT

Vi al_chcck on SIte as We“.':zj-

as with €ngincers’
mamtenang:_hands__et )

4 Detector fault '~
: 'momtormg lamp'
: flllurnmatcd

jCheck whcther I;hc dctcctor fault momtormg lamp o

1j 1lnated

~None . ;-

vl checks o be made

5 'fOperatlon of audible”

% i.-Check all aud1blc and tactile mdlcators (where s

and tactlle 1nd1cators : _4 : 'ﬁtted) are opcratmg correctly

dof 51gnals Gr above

:| ‘no obvious, :'. e

1 grotnd detectors and - ... & ¢

i detenoratlon n optlcal_ : K e
: 'fperfonnancc of sngnals s

push button Units an
. detcctor housmgs

:Physwal condltlon of:

‘-Chcck for corrosion, water mgrass cand. structural i
. dcfccts on aLl push button units’ and dclcctor :

: Manufactu.rcrs_
Specification

; Vlsual checks tobe made B

i .Physma.l condltlon OF;
-poles, signal heads, -
|:-support brickets’ and :
. backing boards -
# (including any wlutc .
edgetapes).

'speclﬁcauon

Visinal jcheclcs 10 be made_ s

-'mcssagc s1gns

Physwal condition of o iy
: ':-regulatory and vanab T

Mannfacturers’

: ground detectlon by
: -_'_ﬁnghtmg Columns

'momtor mrcmt

“Chick.ted. Lamp. honitor circuit is operating

i+ Operatlon of Ied Lamp = one
s :.'correctly and that all assoclated faJl safe measures ]

"_Opei'atioli of‘an user-.

: ,Checlc all user—selectcd ‘and fall back: rnodcs #
i ope' e as spcctﬂed n thc MCH1827 form

5 'selecl:ed and Tall biick

', —'Vlsual ‘check on sue as w
HEE) with engineers:
mamtenancc handsct "

{1’ minimum green
I intergreen-and”
4 'pcdcstnan blackout
times

" MCH1827-formi (of a
= -.gontrollc; l_og_l_a 'y

Heck. al masitum gréén; niifimim grccn

intergreen. and pedestnan blackouit times are a5 per- 1o
V' changcs notcd in thc SLrr

engineers”. mmntenance i

.Chcck o site with
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1 corrcctly do Trafﬁc Srgnals dlm after thc correct =

Check that Lamp dtmmmg clrcult is opcratmg S Mantrféctutc_rs'f L

specification

pcnod of tlmc?

: _'Vlsual check on site as Well-'l :
“a§ with engineers® = :
) mamtcna.ncc handset.

Chigck that fanlt log corrcctly rccogmscs and
poits:all faults i .

; _.-'Chcck on sﬁc wnlh b
:"engmcers marntcnancc )
-handset B A

: Do thc srgnals rcvcrt to the corredt fall back mode : T -
“—ag specified in.the MCH] 827 form ;

_'-Revcrsmn to fall back .
mode of opcrahonf'_ =

- Vlsua] chieck on 51te s wcll

with engmccrs
feniance ha_nc_lset :

System (U'l C)

i 'Urban Trafﬁc Control

"_dctcctlon ; p :

§ rnamtcnancc handsel

j-corrcct phases a spcclf ed inithe: MCH1827 '
form (or any changcs notcd in thc controllcr log:

KVlsual chcck on 1tc as, wcll : ':

mamtcnancc ndsct

s with engmocrs

correct phascs - 85 speclﬁed m thc MCHIS27

heck lhai dctcctors demarid and éxtend the

= 5| Vistal chcck on srte as well

aswrth Engineers’ e
maintenance handset . .

Oi)crotion'of:.al'l- :

| manual panel failtics

“Visinal check on'site

‘_’_nmmmeﬁidhbfm
“manual pane]
mdlcators

':Yis'lirrl chcc_k'ot__r site

: cngmccrs mamtenancc
__-handsct

Check on site: \\.’ith' :

: Elmks to othcr

:1" Check any local linlcs t other Apparatus are.:
1 opcratmg as spccrﬂcd in the MCH1827 form (or'

B '-Chcck on srte with
o .cngmccrs mamtenance

i'tuncs j- :

: ="=A]I cqulpmcnt cIock Chcck afl mtcmal clock tlmcs aré corrcct and, takc' P

account of. BST

3.‘]11um.1natlon and

s Chcck that variablé mcssagc srgu is 1llum atcd-
“and operating as spcclﬁcd in the’ cqmpmcnt
_;spccrﬁcahon : :

: :Chcck mcssagc 1splays arc ¢ e
1:Check srgn dims correctly = chcck'photo scnsors L

} mcchamsms

;s '-rncludlng dlmmmg and ‘| ‘Does the sign dlm aﬂcr thé coirect amount of

opc[atrcn of photo. SRR IO Vi1t
: Operanon of CCTV '-'Check that. CCTV pan/ult/zoom mechamsms Manufacturers' "} Visual checks 0"
.:_ipanfttlb’zoom _-opcratc corrcctly Specification = - b T

Check _tﬁ_at:C STV ‘pc_r_/wa:s.hcrs p'_c_rgtc.'corrc'cl'J_Yfl

: Manufactorers' e
specification -

Visual checks™
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Operation of w1rclcss
- communication -
cqu1pmcn1 mcludmg

i Check thatall wm:less commumcatnon cqulpment
'works correctly and 1hat antcnnac is corrcctly

:ﬁ-Manufacmrersﬁ Ve
- speclﬁcatlon

Visual checks and alsb
g -cl}ecks witly cngineers™:
: mamtcnance handsct

: dlscrm:lma 10}
0 equlpmcnt

heck that peed asscssmcnt and- ‘speed

: :Check on site: with _'
i) engineer s mamtenanoe

':-Opcratlon of ancﬂlary
1 edidpment &g oMU~
}-OTU, WiFi ronter,:.
.GPRS router

"Check that-al] ancﬂla.ry eqmpment operates
. co:rectly :

specificaion

alo with’ engmcer 5
mainténance hand_sc_t .

,;Operatlon of Network
i+ Oecupancy and Flow:
Detectors: ;.

i+ Chéck the correct cable has been used; wiring is
F-neat; msulat[on at termmals is mamtamed and that

. that al] electrical equlpmcnt Is Sccurely attached

all ferminations and earth bonds are ight, Check -

| Condition of cabine
1| :door seals; locks' and
’hmges

Check for C:QQd§flééiibn, ‘dll hinges anid Tosks

: .'N.one;f'
a[s forwatcr mgress"- L

E:_Condltlonxof cabmet

: AGCBSS[bIIlty of:
cqmpmcnt cabmct

: Check That equlpment cabmet has been mstallcd i
: 'Authmlty owned land or that wayleavcs havc bccn

None:

s Condltlon and

i bonding and earthing |
G e e that all electnca] equlpment is securely attached

all tcnmnatlons and earth bonds arc tlght Chcck

i and thelr scalmg

= I eck all dctccr.or loops fecdcr;s ots are
~ Structurally Sound and fully séaled as. per
-.manufacturers 5pc¢:1ﬁcat10ns . L

‘£ Phyisical condition of = -
loop-and feeder slofs . .

| markings and studs

2 :'Co_ndl_tlon of road =7

1~ Visial check on'site 7

T:Ma_'s"t'i‘rjqﬁfa'_ss‘;:rn}ilie'

1 General - pover

“Use 4 test instrimein

.| Check operatives carrying out installation works
“are suitably trained and qualified to carry out the

. 'Gcneral operatlves L
: “works, includin'g eXcav:iling, U?fﬁc'mai;a’g;e@mex;g_.

:Check training records and. ...
- tickets. Identify operdtives .
|- from work sheets’ and from .-

random s1te vmts =

-h,s.: ot the M3 has .be nupdat

RCRC/70579/120006/UKM/43865860.1

33



" units inspécted in thé Month, togcther with the’
-nurnbers that have passed or failed the inspection -

-.-vandc ampiithly rept)rt detailing the number of =] Nor

.m the Month-and a _run.nmg total of thc numbcr of L

: ﬁcatcs of Compl:ancc and Non—
.jcompllanoe and; identify Snaggmg Ites as . -
“Miécessary and i inaccordance with the Quipul s
1k Spccnﬁcatlon ';

?:jPolc_ bracket -
4 protcctlvc systcm

Is- colour.’ ﬁmsh correct and undamaged'-' Lo

Are poles numbered:correctly, and in correct piace?

e gl Wi

Ins_tallat_idn muist comply - o
with Output Specification .-

: ': Check lhat stalutory s:gns arc whcrc thcy necd tof-.

-_Cons'c'rv;atmn

hieck that the poles and eqmpment cabmels are’
for the parhcular Conscrvatlon Area :

: ; ']'nstallatmns and

“heck: compllanca Wil E,(:;;'is‘,laﬁ(')n',-]:f\/['é_t_lnjd ' :
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APPENDIX 2

Fees

Part 1 - Fee Instalments

Undertake certification for Lighting Schemes - Milestone Year 1 (PA
cl 29.7)

Undertake certification of Lighting Schemes 0 Milestone Year 2 to 5
(PA C1.29.7)

Undertake sample checking of Certification of Lighting Schemes (PA
C1.29.7)

Undertake certification of Traffic Signal/Control Infrastructure sites-
high Complexity (PA C1.29.7)

Undertake certification of Traffic Signal/Control Infrastructure sites-
medium Complexity (PA C1.29.7)

Undertake certification of Traffic Signal/Control Infrastructure sites-
low Complexity (PA C1.29.7)

Provision of data about sample checkingto the Service Provider and
Authority (PA C1.29.7 and Para.3.1 (o) of Schedule 12)’

Attendance at meetings with Authority and Service Provider”
Management of IC function - on site

Management of IC function - off site

Item

Item

Item.

Item

Item

Jtem

Item

Item

Ttem

ltem

per month

per month

per month

per site

per site

per site

per month
per meeting
per month

per month

! Assume not exceeding 1 man day per month
2 Assume half a day in Shefficld/meeting
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Part 2 - Fee Rates

Inspection Team
I Project Manager (C Eng) - Certification per Hour

2 Senior Engineer (C Eng) - Certification per Hour
3 Certification Engineer per Hour

4  Certification Technician per Hour
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APPENDIX 3

Methodology to Respond to Scope of Services

[To be inserted]

RC/RC/70579/120006/UKM/43865860.1

37



Appendix 4

Collateral Warranty

DATED 20

[BENEFICIARY] (1)
and
[INDEPENDENT CERTIFIER] (2)
and
[THE SERVICE PROVIDER] (3)
and

THE SHEFFIELD CITY COUNCIL (4)

COLLATERAL WARRANTY OF THE

INDEPENDENT CERTIFIER’S APPOINTMENT
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THIS DEED dated 20[ ]

BETWEEN

(1) [BENEFICIARY] (registered in England and Wales under company number [insert number])
whose registered office is at [insert address] (the “Beneficiary™);’

(2) [INDEPENDENT CERTIFIER] (registered in England and Wales under company number
[insert number]) whose registered office is at [insert address] (the “Independent Certifier”),

(3) [SERVICE PROVIDER] (registered in England and Wales under company number [insert
number]) whose registered office is at [insert address] (the “Service Provider”); and

(4y THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, S12HH (the

" Authority™);

NOW, in consideration of the payment of One Pound (receipt of which is hereby acknowledged by
the Independent Certifier), THIS DEED witnesses as follows:

1

1.1

1.2

1.3

1.4

DEFINITIONS AND INTERPRETATION
Definitions

In this deed unless the context otherwise requires, the terms shall have the same meaning as in
the Independent Certifier’s Appointment including incorporation of the Contract referred to in
he Independent Certifier’s Appointment.

Successors

Reference to the Beneficiary shall include the person or persons for the time being entitled and

subject to the benefit duties and obligations of this deed.
Headings

The headings in this deed are inserted for convenience only and shall be ignored in construing

the terms.

Notices

? The beneficiary under this agreement is intended to be the Tier 1 Sub-Contractors and the Funders.
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1.5

1.6

2.1

2.2

3.1

3.2

All notices under this deed shall be in writing and shall be delivered personally or addressed to
the respective address of the parties set out in this deed or to the registered office or principal
business address of any party for the time being, and if sent by post shall be deemed to have

been received on the second working day after the same shall have been posted.
References to statutes, etc

Any reference to any statutc or amy section of any statute includes any statutory extension,
amendment, modification, consultation or re-enactment and any statutory instrument, order or

regulation made under any statute for the time being in force.
Genders and numbers

Words importing one gender include all other genders and words importing the singular include

the plural and vice versa.
ACKNOWLEDGEMENT

The Independent Certifier acknowledges that the Beneficiary has relied on and continues to
rely on the Independent Certifier to carry out its obligations pursuant to the Independent
Certifier’s Appointment.

The Authority and the Service Provider acknowledge the obligations on the Independent
Certifier pursuant to this Deed and the rights of the beneficiary to enforce such obligations.

DUTY OF CARE

The Independent Certifier warrants and undertakes that it has exercised and will continue to
exercise in the performance and discharge of the Certification Services the reasonable skill,
care and diligence to be expected from a competent and properly qualified Independent
Certifier experienced in providing services in relation to projects of a similar scope, type,
scale and complexity to the Project and in accordance with all current British Standards and
Codes of Practice and in compliance with all applicable statutes and regulations as those
comprised in the Project in the performance of its duties and obligations under the

Independent Certifier’s Appointment.

For the avoidance of doubt the Independent Certifier shall owe no obligation, duty or liability
to the Beneficiary by virtue of this deed which is greater or of longer duration than it would
owe to the Beneficiary under the Independent Certifier’s Appointment if the Beneficiary had
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been named as joint employer under the Independent Certifier’s Appointment and the
Independent Certifier shall be entitled in any action or proceedings by the Beneficiary under
this agreement to raise equivalent rights in defence of liability (but excluding set offs or
counterclaims) as it would have had if the Beneficiary had been named as the Service

Provider under the Independent Certifier’s Appointment.

33 Any claim of any kind arising out of or in connection with this deed shall be brought only
against the Independent Certifier. No claims in respect of this deed will be brought personally
against any of the partners or employees of the Independent Certifier involved in the

provision of the Certification Services.
4 PROFESSIONAL INDEMNITY INSURANCE

4.1 The Independent Certifier shall take out and maintain professional indemnity insurance in
respect of the Independent Certifier’s Appointment with reputable insurers carrying on
business in the United Kingdom [who are acceptable to the Beneficiary (such acceptance not
to be unreasonably withheld or delayed)]* with a limit of indemnity of not less than [five
million pounds (£5,000,000) (Indexed)] for any occurrence or series of occurrences arising
out of any one event for any one claim or series of claims arising out of any one event from
the date of the Independent Certifier’s Appointment until the date which is 12 years from the
date of the completion of the Independent Certifier’s duties under the Independent Certifier’s

Appointment, provided that such insurance is available at reasonable commercial rates.

4.2 Any increased or additional premium required by insurers by reason of the Independent
Certifier's own claims record or other acts or omissions particular to the Independent Certifier

shall be deemed to be within commercially reasonable rates.

43 The Independent Certifier shall provide to the Beneficiary at its reasonable request, written
confirmation by an independent company of insurance brokers that it has the professional

indemnity insurance in force for the ensuing 12 months.

44 The Independent Certifier shall immediately inform the Beneficiary if the professional

indemnity insurance ceases to be available at commercially reasonable rates in order that the

* The Authority would expect the words in square brackets only to apply where the Beneficiary is the Security

Trustee.
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5.1

5.2

6.1

6.2

Independent Certifier and the Beneficiary can discuss means of best protecting their

respective positions in the absence of such insurance.
TERMINATION OF THE INDEPENDENT CERTIFIER’S APPOINTMENT

In the event that the Independent Certifier wishes to exercise or seek to exercise its rights
pursuant to clause 6.3 of the Independent Certifier’s Appomtment to terminate the
Independent Certifier’s Appointment, the Independent Certifier shall provide the Beneficiary
with a copy of the notice referred to in clause 6.3.2 of the Independent Certifier’s

Appointment at the same time as the notice is served on the Counterparties.

In the event that the Counterparties wish to exercise or seek to exercise their rights pursuant
to clause 6.1 or 6.2 of the Independent Certifier’s Appointment to terminate the Independent
Certifier’s Appointment, the Counterparties shall provide the Beneficiary with a copy of the
notice referred to in clause 6.3.2 of the Independent Certifier’s Appointment at the same time

as the notice is served on the Independent Certifier.
ASSIGNMENT

[The benefit of this deed may be assigned by the Beneficiary to any other funder who takes
over the Beneficiary’s funding of the whole or part of the Project without the consent of the
Independent Certifier.]’

The benefit of this Deed may [also] be assigned by the Beneficiary to any other person having

an interest in or providing funding in respect of the Services provided that:
6.2.1 the number of assignments under this clause is limited to two only;

622 the Independent Certifier shall be entitled to receive notice of such assignment in

writing upon the assignment taking place; and

6.2.3 the Independent Certifier shall at the reasonable cost and expense of the
Beneficiary do all things as may be reasonably necessary to effect any such

assignment.

® The Authority would expect the words in square brackets only to apply where the Beneficiary is the Security

Trustee.
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63 The Independent Certifier will not contend that any assignee is precluded from recovering any
loss from any breach of this Deed (whatever the date of such breach) by reason only that that
person is an assignee and not the original beneficiary hereunder or by reason that the original
Beneficiary or any intermediary beneficiary escaped any loss resulting from such breach by
reason of the disposal of any interest in the Project or that that original Beneficiary or any

intermediate beneficiary has not suffered any or as much loss.
7 INDEPENDENT ENQUIRY CLAUSE

The liability of the Independent Certifier under this deed shall not be modified released,
diminished or in any way affected by any independent inspection, investigation or enquiry into
any relevant matter which may be made or carried out by or for the Beneficiary nor by any
failure or omission to carry out any such inspection, investigation or enquiry nor by the
appointment by the Beneficiary of any independent firm, company, or party whatsoever to
review the progress of or otherwise report to the Beneficiary in respect of the Certification
Services nor by any action or omission of any such firm, company or party whether or not such
action or omission might give rise to any independent liability of such firm, company or party
to the Beneficiary provided always that nothing in this clause shall modify or affect any rights
which the Independent Certifier might have but for the existence of this clause to claim

contribution from any third party whether under statute or at common law.
8 NON WAIVER

The Service Provider, the Authority and the Independent Certifier agree with the Beneficiary
not to vary or waive or agree to vary or waive the terms of the Independent Certifier’s
Appointment in any respect which may have a material effect on the benefit of this Deed

without the prior written consent of the Beneficiary such consent not to be unreasonably
withheld or delayed.

9 DISPUTE RESOLUTION

Any dispute arising out of or in connection with this Deed shall be referred to a dispute
resolution process comparable with that set out in clause 16 of the Independent Certifier’s

Appointment.
10 JURISDICTION AND LAW

This Deed shall be governed by and construed in accordance with English law and the Parties

hereby submit to the non-exclusive jurisdiction of the courts of England.
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11

12

13

WARRANTY IN RESPECT OF CERTIFICATES

The Independent Certifier warrants and undertakes that it has and will continue to act fairly,

reasonably and impartially as between all interested parties in the issuing of any certificates.

THIRD PARTY RIGHTS

A person who is not a party to this Deed shall have no right under the Contracts (Rights of
Third Parties) Act 1999 to enforce any term of this Deed.

COUNTERPARTS

This Deed may be executed m any number of counterparts, all of which when taken together

shall constitute one and the same mstrument.
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IN WITNESS whereof this document is executed as a deed and is delivered on the date stated at the
beginning of this deed.

EXECUTED AS A DEED by the INDEPENDENT CERTIFIER in the presence of:

Director

Witness

EXECUTED AS A DEED by the BENEFICIARY in the presence of:

Alternative A

Authorised Signatory

Authorised Signatory

Alternative B

Director

Director/Company Secretary

EXECUTED AS A DEED by the SERVICE PROVIDER in the presence of:

Director

Director/Company Secretary

RC/RC/70579/120006/UKM/43865860.1 45




EXECUTED (but not delivered until the date hereof)
as a deed by the Authority by the affixing of its common seal

in the presence of:
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2.

Form of Independent Surveyor's Appointment




DLA PIPER

DATED 2012

(1) THE SHEFFIELD CITY COUNCIL

- and -

(2) AMEY HALLAM HIGHWAYS LIMITED

- and -

(3) URS INFRASTRUCTURE & ENVIRONMENT UK LIMITED

APPOINTMENT OF

INDEPENDENT SURVEYOR
relating to

the rehabilitation, maintenance and operation
of the Project Network pursuant to the
Government's Private Finance Initiative
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THIS DEED is made on 2012

BETWEEN

ey

@

3

THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, S1 2HH
(" Authority");

AMEY HALLAM HIGHWAYS LIMITED (company registration number 08121168 )
whose registered office is at the Sherard Building, Edmund Halley Road, Oxford OX4 4DQ

("'Service Provider™);

URS INFRASTRUCTURE & ENVIRONMENT UK LIMITED (company registration
number (0880328) whose registered office is at Scott House, Alencon Link,
Basingstoke, Hampshire, RG21 7PP ("Independent Surveyor").

RECITALS

A

The Authority and the Service Provider have entered into an agreement for the rehabilitation,
maintenance and operation of the Project Network pursuant to the Government’s private
finance initiative (" Contract') under the terms of which they have jointly agreed to appoint

an independent surveyor.

The Independent Surveyor is an independent adviser willing to provide services to the

Authority and the Service Provider.

The Authority and the Service Provider jointly engage the Independent Surveyor to perform
the duties and obligations which are ascribed to the Independent Surveyor in the Contract
upon the terms of this agreement (and which are set out in Appendix 1) upon the terms and

conditions set out below.

NOWIT IS HEREBY AGREED as follows:

1.

DEFINITTONS AND INTERPRETATION
1.1 In this agreement, the following terms shall have the mmeanings given to them below:

""Additional Fees" means the fees to be paid to the Independent Surveyor in respect

of any Additional Services in accordance with clause 2.2;
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“Additional Services” means any services which the Counterparties request from the

Independent Surveyor in addition to the Surveying Services pursuant to clause 2.2;

“Core Imvestment Period” means the period commencing on the Service
Commencement Date and ending on the Planned CIP Completion Date or as such

period 1s exiended in accordance with the terms of the Contract

"Counterparty” means each of the Authority and the Service Provider, and

"Counterparties” means both of them;
"Fees' means the fees for the Surveying Services provided;
"Final Date for Payment' has the meaning given to it in clause 4.3;

“Insolvency Event” means the occurrence of any one or more of the following

events:

(a) a court makes an order that the Independent Surveyor or its Holding
Company be wound up or a resolution for a voluntary winding-up of the
Independent Surveyor or its Holding Company is passed;

(b) any receiver or manager in respect of the Independent Surveyor or its

Holdmg Company is appointed or possession is taken by or on behalf of any
creditor of any property of the Independent Surveyor or its Holding Company
that is the subject of a charge;

() any voluntary arrangement is made for a composition of debts or a scheme of
arrangement is approved under the Insolvency Act 1986 or the Companies

Act 2006 in respect of the Independent Surveyor or its Holding Company;

(d) an administration order is made or an administrator is appointed in respect of

the Independent Surveyor or its Holding Company;
"Joint Notice" means a notice in writing issued jointly by the Counterparties;
"Party' means any party to this agreement;

"Planned CIP Completion Date" shall be the end of the fifth (5th) Milestone Year,
being 31st December 2017; amd
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"Surveying Services' means the services set out in Appendix 1 to this agreement.

1.2 Unless the context otherwise requires, words and expressions defined in the Contract

have the same meanings in this agreement as in the Contract.
1.3 The headings in this agreement do not affect its interpretation.

1.4 Unless the context otherwise requires, all references to clauses and Appendices are

references to clauses of and Appendices to this agreement.
2. APPOINTMENT

2.1 The Counterparties jointly engage the Independent Surveyor and the Independent
Surveyor agrees to perform the Surveying Services and any Additional Services

commissioned pursuant to clause 2.2 upon the terms and conditions set out below.
22 If the Counterparties require any Additional Services:

22.1 the Counterparties shall issue a Joint Notice to the Independent Surveyor
specifying:

2.2.1.1 the services required;

2.2.1.2 which of the Counterparties will pay the Fees associated with the
relevant services (or, if both are to pay, the proportion of the Fees for

which they will each be responsible); and

2.2.1.3 the proposed timing of payment of the Fees associated with the

relevant services;

2.2.2 within a reasonable time after issue of the Joint Notice the Independent
Surveyor shall provide the Counterparties with a written quote of the cost of

the relevant services, which cost shall:

2.2.2.1 wherever possible be based on the rates contained in part 2 of
Appendix 2; and

2.2.2.2 take into account any reduction in work or other expense which may

occur as a result of the required variation to the Surveying Services,
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together with any other information reasonably required by either
Counterparty (such as a method statement setting out how the Independent

Surveyor intends to carry out the relevant services}; and

2.2.3  if the Counterparties are satisfied with the Independent Surveyor's proposals
they shall issue a further Joint Notice instructing the Independent Surveyor to
undertake the Additional Services and the Independent Surveyor shall
undertake the Additional Services at the time agreed by the Parties or, in the

absence of agreement, as soon as reasonably practicable.

23 The Independent Surveyor shall provide the Surveying Services independently, fairly
and impartially to and as between each of the Counterparties. Whilst the Independent
Surveyor may take account of any representations made by the Counterparties the
Independent Surveyor shall not be bound to comply with any representations made by
either of them in connection with any matter on which the Independent Surveyor is

required to exercise his professional judgement.
2.4 The Independent Surveyor shall provide the Surveying Services:

2.4.1 with the reasonable care, skill and diligence to be expected of a properly
qualified and competent professional adviser who has held itself out as
competent and experienced m rendermg such services for projects of a

similar size, nature, scope and complexity to the Project;

24.2 in accordance with Good Industry Practice, all Legislation and Highways
Standards; and

243  inaccordance with the methodology set out im Appendix 3.

For the purposes of this clause 2.4 "Good Industry Practice” shall mean using
standards, practices, methods and procedures (as practised in the United Kingdom)
and exercising that degree of skill, diligence, prudence and foresight which would
reasonably and ordinarily be expected from a skilled and experienced operator or
other person (as the case may be) engaged in a similar type of undertaking as under

this agreement under the same or similar circumstances.

2.5 Subject to clause 2.6, all instructions to the Independent Surveyor may only be given
by the Service Provider Representative (or its alternate appointed pursuant to clause

33 of the Contract (Representative)), provided that the Service Provider shall ensure
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that such instructions by the Service Provider Representative are not in contradiction
to any of the terms of the Contract or any other instruction given by the Authority

Representative pursuant to clause 30 of the Contract.

2.6 Where the Service Provider is in breach of any of its obligations pursuant to clause 27
of the Contract, the Authority Representative may, after giving written notice
pursuant to clause 30 of the Contract of such breach, give instructions, acting alone,
to the Independent Surveyor, provided that the Authority shall ensure that such
instructions by the Authority Representative are not in contradiction to any of the
terms of the Contract or any other instruction given under this agreement or under the

Contract by the Service Provider Representative.

2.7 The Independent Surveyor shall comply with all reasonable instructions given to it by
the Counterparties except and to the extent that the Independent Surveyor reasonably
considers that any such instructions vary or might vary the Surveying Services or its
authority or responsibilities under this agreement or prejudices or might prejudice the
exercise by the Independent Surveyor of its professional judgment in accordance with
clauses 2.3 and 2.4 above. The Independent Surveyor shall promptly confirm in
writing to each of the Counterparties whether or not it shall comply with any such

instruction setting out the grounds upon which the decision is made.

2.8 The Counterparties agree to co-operate with and provide reasonable assistance to the
Independent Surveyor to familiarise the Independent Surveyor with all necessary
aspects of the Project to enable the Independent Surveyor to carry out its obligations

under this agreement.

2.9 The Independent Surveyor shall be deemed to have full knowledge of the provisions
of the Contract, and shall be deemed to be aware of and to have taken full account of
all the undertakings and warranties, both expressed and implied, on the part of either
of the Counterparties which are set out in the Contract. The Service Provider shall
deliver to the Independent Surveyor a true and accurate copy of the Contract as soon

as practicable following:
29.1 the date of this agreement; and

2.9.2 any variation to the Contract which is likely to affect the performance of the
Surveying Services by the Independent Surveyor.
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2.10  The Independent Surveyor shall promptly and efficiently perform the Surveying
Services as soon as reasonably practicable but consistent with the standards specified

in clauses 2.3 and 2.4 above.

2.11  Subject to clause 2.12, the Independent Surveyor shall use the following directors or
employees in connection with the performance of the Surveying Services and such
persons’ services shall be available when necessary and for so long as may be
necessary to ensure the proper performance by the Independent Surveyor of the

Surveying Services

Such persons shall have full authority to act on behalf of the Independent Surveyor

for all purposes in connection with this agreement.

2.12  None of the persons mentioned in clause 2.11 shall be removed or replaced unless
he/she ceases to work as a director or employee of the Independent Surveyor or
he/she is unable to work because of death or ill-health or by agreement of the
Counterpartics. The Independent Surveyor shall notify (giving a minimam of ten
(10) Business Days' notice) the Counterparties of any such circumstances and shall be
responsible for finding a replacement whose appointment shall be subject to approval

in writing of the Counterparties such approval not to be unreasonably delayed.

2.13  The Parties agree that, notwithstanding the terms and effect of any provision of the
Limitation Act 1980 (including any amendment or re-¢pactment of the same), the
Independent Surveyor shall only be liable under this agreement in respect of claimns
whether for any breach of this agreement or in tort, negligence, for breach of statutory
duty or otherwise which arc notified to the Independent Surveyor before the
expiration of the period of 12 years from the date of completion of all of the

Surveying Services under the terms of this agreement.

2.14  The Independent Surveyor shall within 14 days of request execute deeds of warranty
in favour of each of Amey LG Limited and ||| | | dQBNGEEE > the form set out in
Appendix 4 or in such similar or varied terms thereto as the parties may agree and

deliver the same duly executed to the Service Provider.
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3.

DURATION

3.1A

3.1

3.2

FEES

4.1

42

43

It shall be a condition precedent to this document coning into effect that the Service

Provider has provided a true copy of the Contract.

Subject to 3.1A, the Surveying Services shall commence on the date of this

agreement and cease on the earlier of:
3.1.1 termination of this agreement in accordance with clause 6; or
3.1.2 the end of the Core Investment Period

provided that the parties may agree to extend this agreement for further periods of up
to 5 years to cover the provision of the Certification Services until the expiry of the

Contract.

This agreement governs all of the Surveying Services provided by the Independent

Surveyor in relation to the Project whether before or after the date hereof.

The Service Provider shall pay the Fees to the Independent Surveyor in respect of the
Surveying Services. The Independent Surveyor shall issue invoices to the Service

Provider for the Fees in accordance with part 1 of Appendix 2.

The Independent Surveyor shall be entitied to be paid Additional Fees in respect of
any Additional Services it provides. The Independent Surveyor shall issue an invoice
to the Counterparty responsible for payment on the date agreed by the Parties at the
tine the Additional Services were commissioned pursuant to clause 2.2 or, if both
Counterparties are responsible for payment, the Independent Surveyor shall issue an
invoice to each of them on the relevant date, in the proportions agreed pursuant to
clause 2.2. Where both Counterparties are responsible for payment of Additional

Services, their obligations to pay shall be several and not joint.

The date on which an invoice is received by the Service Provider or the Authority {as
appropriate) shall constitute the due date. The final date for payment by the Service
Provider or the Authority (as appropriate)} shall be thirty (30) days after receipt of the

Independent Surveyor’s invoice ("Final Date for Payment").
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4.4 Not later than five (5) Business Days after the due date ascertained in accordance
with clause 4.3, the Service Provider or the Authority (as appropriate) may give
written notice to the Independent Surveyor stating the amount which it proposes to

pay and the basis on which the amount is calculated.

4.5 Where the Service Provider or the Authority (as appropriate) intends to withhold
payment of any amount stated in the invoice, it shall given written notice to the
Independent Surveyor not later than five (5) Business Days before the Final Date for
Payment. The notice shall state the amount to be withheld and the ground or grounds
for withholding the payment and if there is more then one ground, the notice shall

identify the amount attributable to each ground.

4.6 If either Counterparty fails to pay the Independent Surveyor any sum payable under
this agreement by the Final Date for Payment, the relevant Counterparty shall pay the
Independent Surveyor simple interest on that sum from the Final Date for Payment
until the actual date of payment at the Default Interest Rate and such rate is agreed as
a fair and reasonable rate for the purposes of the Late Payment of Commercial Debts

(Interest) Act 1998.

4.7 If either Counterparty fails to pay the amounts properly due pursuant to these
provisions and no notice to withhold the payment has been given pursvant to
clause 4.5, the Independent Surveyor may suspend performance of any or all of the
Surveying Services. This right is subject to the Independent Surveyor first giving
both Counterparties not less than seven (7) Business Days’ notice n writing of such
intention stating the grounds for suspension. The right to suspend performance shall
cease when the Service Provider (and/or the Authority (if appropriate)) pays the

amount properly due.

4.8 Neither Counterparty shall issue instructions or do anything which does or is
reasonably likely materially to increase the fees payable to the Independent Surveyor
without the prior approval of the other (such approval not to be unreasonably
withheld or delayed).

4.9 As soon as the Independent Surveyor becomes aware of the same and before acting
on the same the Independent Surveyor shall inform the Authority and the Service
Provider of any instructions which either Counterparty has given him which will or

could reasonably be expected to increase the fees payable to the Independent
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Surveyor under the terms of this agreement. The Independent Surveyor shall if
requested by either the Service Provider or the Authority provide both Counterparties
with as detailed an estimate as is reasonably practicable of the increase to the fees
payable to it if it carries out such instructions. The estimate of increased fees shall be

based upon the rates contained in part 2 of Appendix 2.
5. LIMITATIONS ON AUTHORITY

The Independent Surveyor shall not express an opinion on and shall not interfere with or give
any advice, opinion or make any representation in relation to any matters which are beyond its

role and responsibilities under this agreement.
6. TERMINATION
6.1 Automatic termination

This agreement will terminate immediately upon receipt by the Independent Surveyor

of a Jomt Notice confirming that the Contract has terminated.
6.2 Counterparties' right to terminate

6.2.1 The Counterparties may by Joint Notice immediately terminate this
agreement if the Independent Surveyor:

6.2.1.1 is in breach of any of the terms of this agreement which, in the case
of a breach capable of remedy, shall not have been remedied by the
Independent Surveyor within twenty one (21) days of receipt by the
Independent Surveyor of a Joint Notice specifying the breach and

requiring its remedy;

6.2.1.2 is incompetent, guilty of gross misconduct and/or any material
failure, negligence or delay in the provision of the Surveying

Services and/or its other duties under this agreement;
6.2.1.3 fails to comply with clauses 2.11 and 2.12;

6.2.1.4 fails or refuses after written warning to provide the Surveying
Services and/or its other duties under this agreement reasonably and

as properly required of him; or
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6.2.1.5 is subject to any Insolvency Event.

6.2.2 The Counterparties may termimate this agreement at any time by issuing a
Joint Notice to the Independent Surveyor giving at least six (6) months notice

to the Independent Surveyor that such termmation will take effect.
6.3 Independent Surveyor's right to terminate

6.3.1 Subject to clause 6.3.2 the Independent Surveyor may terminate this

agreement:

6.3.1.1 if any amount m excess of £20,000 is due and payable to the
Independent Surveyor by either of the Counterparties, and thirty (30)

days has passed since the Final Date for Payment of such amount; or
6.3.1.2 cither Counterparty is otherwise in material breach of its obligations.

6.3.2 The Independent Surveyor shall neither exercise nor seek to exercise any
right to terminate its engagement without giving the Counterparties not less
than twenty (20) Business Days’ written notice of its intention to do so
specifying the grounds for the proposed termination and identifying who is im

breach of this agreement (""Step-in Notice").

6.33 The Independent Surveyor’s right to terminate its engagement under this
agreement or to discontinue the performance of the Surveying Services shall
cease if a Counterparty who is not in breach of this agreement gives notice to
the Independent Surveyor within 20 Busimess Days of receiving a Step-in
Notice under clause 6.3.2 requiring the Independent Surveyor to continue the
performance of the Surveying Services, provided that a Counterparty giving
such notice must agree to assume all the obligations of the defaulting
Counterparty and undertake to discharge all payments which are or may
subsequently become due to the Independent Surveyor from the defaulting
Counterparty under this agreement.

6.3.4 If a Counterparty issues a notice im accordance with clause 6.3.3 this
agreement shall continue in full force and effect as if the right of termination
or discontinuance on the part of the Independent Surveyor had not arisen and

on the basis that all references in this agreement to the defaulting

RC/RC/T0579/120006/UKM/43863207.1 10




63.5

Counterparty thereafter shall be read and constrned as references to the

Counterparty which issued the notice.

Where a Counterparty has given notice in compliance with clause 6.3.3 and
has given an undertaking of the type described in that clause the defaulting
Counterparty shall reimburse and indemnify that Counterparty against each
and every liability which that Counterparty may have to the Independent
Surveyor by virtue of such undertaking and assumption of responsibility and
against any claims, demands, proceedings, damages, costs and expenses

sustained, incurred or payable by that Counterparty as a consequence thereof.

6.4 Consequences of Termination

6.4.1

6.4.2

6.4.3

Following any termination of this agreement, but subject to any set-off or
deductions which the Counterparties may be entitled properly to make as a
result of any breach of this agreement by the Independent Surveyor, the
Independent Surveyor shall be entitled to be paid in full and final settlement
of any valid claim which the Independent Surveyor may have in consequence
thereof, any fees due under clause 4 above in respect of the Surveying
Services carried out in accordance with this agreement prior to the date of

termination.

Termination of this agreement shall be without prejudice to any accrued
rights and obligations under this agreement as at the date of termination
(including the right of either Counferparty fo recover damages from the

Independent Surveyor).

If this agreement is terminated in accordance with this clause 6, the
Counterparties shall use reasonable endeavours to engage an alternative
independent Surveyor within 30 days, subject to Law and public procurement
rules. If within such period the Counterparties are unable to procure the
appointment of an alternative independent surveyor on reasonable
commercial terms, the Independent Surveyor shall pay to the Counterparties
any reasonable mcremental loss, damage or extra costs suffered by each of
them provided always that the Counterparties shall use reasonable

endeavours to mitigate such amounts.
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6.4.4 Termination of this agreement shall not affect the continuing rights and
obligations of the Parties under clause 5 (Limitations on Authority), this
clause 6, clause7 (Confidential Information and Copyright), clause
8 (Professional Indemnity Insurance) or clause 16 (Dispute Resolution
Procedure) or under any other clause which is expressed fo survive
termination or which is required to give effect to such termination or the

consequences of such termination.
7. CONFIDENTITAL INFORMATION AND COPYRIGHT

7.1 The Independent Surveyor shall treat as secret and confidential and shall not at any
time for any reason disclose or permit to be disclosed to any person or otherwise
make use of or permit to be made use of any unpublished mformation relating to
either Counterparty's technology or other know-how business plans or fmances or any
such information relating to a subsidiary, supplier, customer or client of either
Counterparty where the information was received during the period of this agreement.
Upon termination of this agreement for whatever reasons the Independent Surveyor
shall deliver up to the relevant Counterparty all working papers, computer disks and
tapes or other material and copies provided to or prepared by him pursuant to this
agreement provided that the Independent Surveyor shall be entitled to retain a copy

for the purposes of legitimate record keeping of the Surveying Services provided.

7.2 The copyright in all reports, calculations and other similar documents provided by the
Independent Surveyor in connection with the Project shall remain vested in the
Independent Surveyor but the Independent Surveyor grants to the Counterparties and
their nominees with full title guarantee a non-exclusive irrevocable royalty free
licence to copy and use such drawings and other documents and to reproduce the
designs contained in them for any purpose related to the Project including (but
without limitation) the construction, completion, maintenance, letting, promotion,
advertisement, reinstatement, extension and repair of the Project. Such licence shall
include a licence to grant sub-licences and to transfer the same to third parties. The
Independent Surveyor shall not be liable for any use of the drawings or other

documents other than for the purpose for which they were provided.
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8. PROFESSIONAL INDEMNITY INSURANCE

8.1

82

8.3

8.4

85

Without prejudice to its obligations under this agreement, or otherwise at law, the
Independent Surveyor shall maintain professional indemnity insurance with a limit of
indemnity of not less than five million pounds (£5,000,000) (Indexed) for each claim
or series of claims that arise from the same cause or a single source or event in
respect of any neglect, error or omission on the Independent Surveyor’s part in the
performance of its obligations under this agreement for the period commencing on the

date of this agreement and expiring twelve (12) years after:

8.1.1 expiry of the Core Investment Period in accordance with the provisions of the

Contract; or
8.1.2 the termination of this agreement,

whichever is the earlier, provided that such insurance is available in the market place

at commercially reasonable rates and terms.

The Independent Surveyor shall maintain such insurance with reputable insurers
carrying on business in the United Kingdom with a minimum rating of A (Standard
and Poor's) and A2 (Moody's).

Any increased or additional preminm required by insurers by reason of the
Independent Surveyor’s own claims record or other acts, omissions, matters or things
particular to the Independent Surveyor shall be deemed to be within commerciafly

reasonable rates.

The Independent Surveyor shall immediately inform the Counterparties if such
insurance ceases to be available at commercially reasonable rates in order that the
Independent Surveyor and the Counterparties can discuss means of best protecting the
respective positions of the Counterparties and the Independent Surveyor in respect of

the Project in the absence of such insurance.

The Independent Surveyor shall fully co-operate with any measures reasonably
required by the Counterparties including (without limitation) completing any
proposals for insurance and associated docunents, maintaining such insurance at
rates above commercially reasonable rates if the Counterparties undertake in writing
to reimburse the Independent Surveyor in respect of the net cost of such insurance to

the Independent Surveyor above commercially reasonable rates or, if the
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Counterparties effect such insurance at rates at or above commercially reasonable
rates, reimbursing the Counterparties in respect of what the net cost of such insurance

to the Counterparties would have been at commercially reasonable rates.

8.6 The Independent Surveyor shall, prior to commencing the provision of the Surveying
Services and no less than ten (10) days after renewal dates, produce for inspection by
the Counterpartics documentary evidence that such insurance is being properly

maintained.

8.7 The above obligations in respect of professional indemnity insurance shall continue
notwithstanding termination of this agreement for any reason whatsoever, including

(without limitation) breach by either Counterparty.

8.8 Notwithstanding any other provision of this Agreement the Independent Surveyor's
maximum aggregate liability under or in connection with this agreement, whether
arising in or for breach of contract, tort (including negligence), breach of statutory
duty, indemnity or otherwise, shall in no circumstances exceed five million pounds
(£5,000,000), provided that nothing in this agreement shall exclude or in any way
limit the Independent Surveyor's liability for fraud or death or personal injury caused

by its negligence.
9. NOTICES
9.1 All notices or other communications required in connection with this agreement shall

be in writing and sent by hand, by first class pre-paid post or by facsimile
transmission to the relevant address or facsimile number set out below or to such
other address or facsimile number as a Party may notify to the other Parties n

writing:
If to the Authority: Authority Represeniative

Address : Sheffield City Council
Howden House

Sheffield S1 2SH

Fax number: 01142736015 (for the attention of_

If to the Service Provider:
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Address: Amey Hallam Highways Limited
Sherard Building
Edmund Halley Road
Oxford
0X4 4DQ
Fax number:
If to the Independent Surveyor:
Address: URS Infrastructure & Environment UK Limited
Scott House
Alencon Link
Basingstoke
Hampshire
RG21 7PP
Fax number:
92 Service shall be deemed to have been effected as follows:
9.2.1 if personally delivered, at the time of delivery to the addressee;

9.2.2  if sent by first class pre-paid post, on the second (2nd) Business Day after it is
put in the post; and

9.2.3 if sent by facsimile transmission, at the time of transmission or if the time of
transmission is ontside normal working hours (which shall be deemed to be
9.00am to 5.00pm Monday to Friday excluding public holidays), at 9.00am

on the next Business Day.
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10. ASSIGNMENT

10.1  The Independent Surveyor shall not assign or transfer any of its rights or obligations
under this agreement or sub-confract the whole of the Surveying Services. The
Independent Surveyor shall be entitled to sub-contract part of the Surveying Services
subject to consent of the Counterparties which shall not be unreasonably withheld or
delayed. For the avoidance of doubt the Independent Surveyor shall remain
responsible for all the Surveying Services undertaken by any sub-contractor as if the

same had been undertaken by the Independent Sarveyor.

10.2  Neither of the Counterparties shall be entitled to assign or transfer any of their
respective rights or obligations under this agreement save where such assignment or
transfer is contemporaneous to the assignment or transfer of the Contract and is made
to the same assignee or transferee. In the event that the Contract is novated to a third
party, the term "Contfract" shall include any replacement confract arismg from such

novation.

10.3  The Independent Surveyor shall not be entitled to contend that any person to whom
this agreement is assigned in accordance with clause 10.2 is precluded from
recovering under this agreement any loss incurred by such assignee resulting from
any breach of this agreement (whenever happening) by reason that such person is an

assignee and not a named promisee under this agreement.
11. CUMULATIVE RIGHTS AND ENFORCEMENT

11.1  Any rights and remedies provided for in this agreement whether in favour of the
Service Provider or the Authority or the Independent Surveyor are cumulative and in
addition to any further rights or remedies which may otherwise be available to the

parties.

11.2  The duties and obligations of the Independent Surveyor arising under or in connection
with this agreement are owed to the Counterparties jointly and severally and the
Authority and the Service Provider inay accordingly enforce the provisions hereof
and pursue their respective rights hereunder in their own name, whether separately or

with each other.

11.3  The Counterparties covenant with each other that they shall not waive any rights,

remedies or entitlements or take any other action under this agreement which would
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12.

13.

14,

15.

16.

or might reasonably be expected to adversely affect the rights, remedies or
entitlements of the other without the other’s prior written consent, such consent nof to

be unreasonably withheld or delayed.
WAIVER

The failure of any Party at any one time to enforce any provision of this agreement shall in no
way affect its right thereafter to require complete performance by any other Party, nor shall
the waiver of any breach or any provision be taken or held to be a waiver of any subsequent

breach of any provision or be a waiver of the provision itself.
SEVERABILITY

In the event that any term, condition or provision contained in this agreement shall be held to
be invalid, unlawful or unenforceable to any extent, such term, clause or provision shall, to
that extent, be omitted from this agreement and the rest of this agreement shall stand, without

affecting the remaining clauses.
COUNTERPARTS

This agreement may be executed in any number of counterparts, all of which when taken

together shall constitute one and the same instrument.
VARIATION

A variation of this agreement is valid only if it is in writing and signed by or on behalf of each

party.
DISPUTE RESOLUTION PROCEDURE

16.1  All disputes shall be resolved in accordance with terms equivalent (mutatis mutandis)

to the Dispute Resolution Procedure as set out in the Contract.

16.2  The Service Provider, the Authority and the Independent Surveyor shall co-operate to
facilitate the proper, just, economical and expeditious resolution of any and all such

disputes which arise under this agreement.
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17. GOVERNING LAW AND JURISDICTION

17.1  Subject to clause 16 above, this agreement shall be governed by and construed in
accordance with the laws of England, and (subject as aforesaid) the Parties hereby

submit to the exclusive jurisdiction of the courts of England.

172  No action or proceedings may be commenced against the Independent Surveyor for
any breach of this agreement after the expiry of twelve (12) years following the date
of completion of the Surveying Services or the termination of this agreement,

whichever is the earlier.
18. THIRD PARTY RIGHTS

A person who is not a party to this agreement shall have no right under the Contracts (Rights
of Third Party) Act 1999 to enforce any term of this agreement. This clause does not affect
any right or remedy of any person which exists or is available otherwise than pursoant to that
Act.

IN WITNESS WHEREOQF the Parties have executed and delivered this document as an agreement
on the date first written above.

EXECUTED (but not delivered until the date )
hereof) as a deed by the Authority by the affixing )
of its common seal in the presence of’

[Authorised Sealing Officer]|

EXECUTED (but not delivered until the date )
hereof) as a deed by the Service Provider acting by )
two of its directors or a director and its secretary:

Director

Director/Secretary
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EXECUTED (but not delivered until the date )
hereof) as a deed by the Independent Surveyor )
acting by a director or a director and witness:

Director

Witness
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APPENDIX 1
PART 1
Scope of Services — Independent Surveyor

The Independent Surveyor shall perform all the functions and obligations attributed to the role of
Independent Surveyor as referred to in the relevant clauses and schedules of the Contract and the First
Tier Sub-Contract (including complying with any time limits specified in such clauses) and shall
familiarise itself with the Contract and the First Tier Sub-Contract (including subject to clause 2.9 of
this Agreement any design documents, any Change to the Contract or First Tier Sub-Contract issued
from time to time and any other relevant documentation or information referred to in the Contract or

the First Tier Sub-Contract), including but not limited to the following scope of Surveying Services:
1. SURVEYS OF CARRIAGEWAYS AND FOOTWAYS

The role of the Independent Surveyor shall be to fulfil the obligations of the Independent Surveyor as
is further detailed within the Contract, including but not limited to the following obligations:

1.1 fulfilling the obligations of the Independent Surveyor pursuant to clauses 26.2.1.2, 27.1, 27.2,
27.3,27.4,27.5, 27.8 and 27.9.1 of the Contract

1.2 selecting and carrying out a sample check of the CVI Surveys, Milestone Rectification Works
CVI Surveys, Patching Surveys, Milestone Rectification Works Patching Surveys, Footway
Surveys and Milestone Rectification Works Footway Surveys as set out in clauses 27.10 (CFI
Surveys), 27.14 (Patching Surveys) and 27.15 (Footway Surveys) of the Contract, such sample
checks to be done in the proportions dictated by and to include or exclude those RSLs or
FSLs (as applicable) determined in accordance with clauses 27.10 (CVI Surveys), 27.14
(Patching Surveys) and 27.15 (Footway Swrveys) of the Contract, and including the

production of all reports set out therein within the timescales set out therein,;

1.3 checking the integrity of the data generated by the machine surveys, providing the
information generated by the surveys in 1.1 above mm accordance with clause 27.16.1.1
(Production of Data) and process the data through an accredited UKPMS system in
accordance with clause 27.16.2 of the Contract; and

1.4 calculate and submit to the Authority the Carriageway Condition Indices and Footway
Condition Indices achieved by the Service Provider in accordance with clause 27.17.1

(Calculation of the Index) of the Contract having regard to the provisions of clause 26.2.1.2 of
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1.5

1.6

1.7

1.8

1.9

the Confract and the use of such Data in the assessment of whether a Milestone relating to the
achievement of Condition Indices in respect of Carriageways or Footways has been

completed;

contribution to the production of the Survey Programmes produced by the Service Provider as

required by the Service Provider;

contributing to the production of any documents or written statement required pursuant to
clause 79.2.1 (Carriageways and Footways) or 79.2.2.3 of the Contract in relation to
handback of the Carriageways and Footways pursuant to that Clause where required by the

Service Provider;

participating in the Service Provider’s fraining event pre-commencement of any surveys. Such

training event shall include but not be limited to:

1.7.1 asample CVI survey (in accordance with the UKPMS Visual Survey Manual Chapter
3);

1.7.2  a sample Patching Survey in accordance with the Authority’s bespoke Sheffield City
Council and a Sheffield Enhanced FNS survey (in accordance with the UKPMS
Visual Survey Chapter 9);

comparing the results of the surveys set out in paragraph 1.2 with the results of the Service
Provider’s Inspectors surveys carried out using the same methodology. The results shall be
compared by an experienced UKPMS Inspector and where necessary the Service Provider
shall train or procure the training of the appropriate individual for the Independent Surveyor

to ensure consistency;

calculating the Carriageway Condition Indices and Footway Condition Indices using the
methodology described in clause 27.17.1 using the data held in the Collaborative Working
Platform on a Monthly basis. In this regard the Independent Surveyor shall report the resultant
Indices to the Service Provider within ten (10) Business Days of the last day of each Month;

submitting health and safety risk assessinents to the Service Provider and the Authority;

attending programming meetings as required to coordinate his/her sample surveys into the
programme (and to ensure that suitable traffic management arrangements are in place for the

Independent Surveyor to undertake his audit inspection duties on site);
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1.13

1.14

where the Independent Surveyor during the course of his duties becomes aware of an Urgent
or Category 1 Defect on the Project Network, inform the Service Provider’s OCR

immediately and in any event within 0.5 hours of becoming so aware;

validating all machine surveys undertaken by the Independent Machine Surveyor in
accordance with the requirements of Schedule 41 and confirm that the results are within
expected parameters, or otherwise, within ten (10) business days of him/her being informed
by the Service Provider that the data is available to him/her on the Collaborative Working

Platform; and

granting access to and providing all reasonable assistance to the Authority or any Authority

Party nominated by the Authority as required by clauses 30.1.2 and 30.1.3 of the Contract;

s0 as to ensure no breach by the Service Provider of any obligation under the Contract that relates to

the performance of the Independent Surveyor.

ADDITIONAL SERVICES

Without prejudice to the penerality of clause 2.2 and the ability of either party to request
Additional Services, the Authority may, in the event that pursuant to clause 30.2.1 of the
Contract, the Authority considers (acting reasonably) that the Service Provider is failing to
procure the carrying out of Surveys in accordance with the provisions of the Contract, issue
instructions in place of the Service Provider for such Surveys to be carried out and thereafter
the provisions of paragraph 1 of this Appendix I shall be carried out by the Independent

Surveyor as if the Service Provider had issued an instruction to carry out such Surveys.
PARTICIPATION IN DISPUTE RESOLUTION

As and when required by the Authority or the Service Provider, the Independent Surveyor
shall participate in the Dispute Resolution Procedure of the Contract (as such term is defined
in the Contract) to the extent that issues under the Contract which have been referred to the
said Dispute Resolution Procedure relate to the Independent Surveyor’s other obligations and

tasks as set out in this Appendix 1 and this agreement.
GENERAL

4.1 The Independent Surveyor shall price in accordance with the attached payment

schedule, with items identified as monthly paid each month in arrears over the term of
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4.2

4.3

4.4

45

4.6

4.7

4.8

the appointment and the additional services invoiced at the end of the calendar month

in which they occur.

All rates to be current with an annual increase in April (starting in 2014) based on
RPIx (Base of June 2012)

The Independent Surveyor will have access to and use of all Service Provider welfare

facilities provided under the Contract

The Independent Surveyor will have use of two hot desks at in a location to be agreed
with the Service Provider at the Service Provider’s premises at either Distington

House, Olive Grove or Ecclesfield Road.
At the agreed hot desk location:

i) the Service Provider will provide free guest wi-fi internet access to allow

inspectors to communicate with their own company base

i1} the Service Provider will provide a computer workstation to allow the
inspectors to communicate with the Service Provider’s Collaborative

Working Platform.

The Independent Surveyor will have access to the Collaborative Working Platform
and will be issued with the relevant software in order to use the Confirm UKPMS,
Shetfield Performance Model to calculate the Carriageway and Footway Condition
Indices and review data submitted by the Independent Machine Surveyor

The Service Provider will work with the Independent Surveyor to plan and
programme Traffic Management and any access equipment which will be provided at

the Service Provider’s expense.

The Independent Surveyor will provide vehicles to enable the Auditors and Inspectors
to get to each individual inspection site. The Independent Surveyor shall ensure that
all of its vehicles used by the Highway Inspectors are conspicuously coloured,

branded and equipped with:
i} Two (2) beacons or light bars

i) Chevrons at the rear of the vehicle compliant with Chapter 8 of the Traffic
Signs Manual
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i) Highway Maintenance sign (plate 7404 Traffic Signs Regulations and
General Directions (TSRGD))

iv) Suitable warning sign indicating survey or inspection operations (plate
7001.1 TSRGD).

4.9 The Independent Surveyor staff shall wear the PPE provided for in their H&S plan
and with clear branding to allow them to be identified as Independent Surveyor staff.
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APPENDIX 2

Fees

Part 1 - Fee Instalments

i e

. Undertake samplé CVI Surveys (PA C127.10)" - =7 Tem . perlancKm

2 “Undertake sample Patching Surveys (PA CI27.14)%. - * "= 'ltem - - perlancKm.

- Undertake sample Footway Surveys (PA CI27.15) = 7

4 Validate and provide raw Data (PA C127.16)" [tem il
Process Data generated by Surveys and Calculation of
Carriageway and Footway Condition Indices (PA C127.17) to
include auditing the data produced by the Independent Machine
5 Surveyor5 Item
6 Audit the certification of the Independent Machine Surveyor® Item
7 Attendance at meetings with Authority and Service Provider’ Item per meeting
8 Management of IS Function - on site Item per month
9 Management of IS Function - off site Iterm per month

! Minimum survey 4 lane Km/day

? Minimum survey 5 lane Km/day

? Minimum survey 5 lane Km/day

" based on weekly validation of data

* Annual event

¢ Assume five spot checks per annum. Auditor to check whilst carrying out CVI, Patching or Footway survey.
Machine will be driven to reasonable location as requested by the auditor.

7 Assume half a day in Sheffield/meeting
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5 Carriageway and Footway Surveyor

6 Assistant Carriageway and Footway Surveyor

per Hour

per Hour

per Hour

per Hour

per Hour
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Part 2 - Fee Rates

Inspection Team
Project Manager (C Eng) - Surveys

Senior Engineer (C Eng) - Surveys

Survey Engineer

Survey Technician

Carriageway and Footway Surveyor

Asgistant Carriageway and Footway Surveyor

per Hour

per Hour

per Hour

per Hour

per Hour

per Hour
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APPENDIX 3

Methodology to Respond to Scope of Services

[To be inserted]
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Appendix 4

Collateral Warranty

DATED 20

[BENEFICIARY] (1)
and
[INDEPENDENT SURVEYOR] (2)
and
[THE SERVICE PROVIDER] (3)
and

THE SHEFFIELD CITY COUNCIL (4)

COLLATERAL WARRANTY OF THE

INDEPENDENT SURVEYOR’S APPOINTMENT
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THIS DEED dated 20 ]
BETWEEN

(1) [BENEFICIARY] (registered in England and Wales under company number [insert number])

whose registered office is at [insert address] (the “Beneficiary™);®

(2) [INDEPENDENT SURVEYOR] (registered in England and Wales under company number

[insert number]) whose registered office is at [insert address] (the “Independent Surveyor”);

(3) [SERVICE PROVIDER] (registered in England and Wales under company number [insert

number]) whose registered office is at [insert address] (the “Service Provider™); and

(4) THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, S12HH (the
"Authority');

NOW, m consideration of the payment of One Pound (receipt of which is hereby acknowledged by
the Independent Surveyor), THIS DEED witnesses as follows:

1 DEFINITIONS AND INTERPRETATION
1.1 Definitions

In this deed unless the context otherwise requires, the terms shall have the same meaning as in
the Independent Surveyor’s Appointment including incorporation of the Contract referred to

in he Independent Surveyor’s Appointment.
1.2 Successors

Reference to the Beneficiary shall include the person or persons for the time being entitled

and subject to the benefit duties and obligations of this deed.

1.3 Headings

The headings in this deed are inserted for convenience only and shall be ignored in construing

the terms.

¥ The beneficiary under this agreement is intended to be the Tier 1 Sub-Contractors and the Funders.

RC/RCT0579/120006/UKM/43863207.1 30




1.4

1.5

1.6

2.1

22

3.1

32

Notices

All notices under this deed shall be in writing and shall be delivered personally or addressed
to the respective address of the parties set out in this deed or to the registered office or
principal business address of any party for the time being, and if sent by post shall be deemed

to have been received on the second working day after the same shall have been posted.
References to statutes, etc

Any reference to any statute or any section of any statute includes any statutory extension,
amendment, modification, consultation or re-enactment and any statutory instrument, order or

regulation made under any statute for the time being in force.
Genders and numbers

Words importing one gender include all other genders and words importing the singular

include the plural and vice versa.
ACKNOWLEDGEMENT

The Independent Surveyor acknowledges that the Beneficiary has relied on and continues to
rely on the Independent Surveyor to carry out its obligations pursuant to the Independent
Surveyor’s Appointment.

The Authority and the Service Provider acknowledge the obligations on the Independent

Surveyor pursuant to this Deed and the rights of the beneficiary to enforce such obligations.
DUTY OF CARE

The Independent Surveyor warrants and undertakes that it has exercised and will continue to
exercise in the performance and discharge of the Surveying Services the reasonable skill, care
and diligence to be expected from a competent and properly qualified Independent Surveyor
experienced in providing services in relation to projects of a similar scope, type, scale and
complexity to the Project and in accordance with all current British Standards and Codes of
Practice and in compliance with all applicable statutes and regulations as those comprised in
the Project in the performance of its duties and obligations under the Independent Surveyor’s

Appointment.

For the avoidance of doubt the Independent Surveyor shall owe no obligation, duty or liability
to the Beneficiary by virtue of this deed which is greater or of longer duration than it would
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owe to the Beneficiary under the Independent Surveyor’s Appointment if the Beneficiary had
been named as joint employer under the Independent Surveyor’s Appointment and the
Independent Surveyor shall be entitled in any action or proceedings by the Beneficiary under
this agreement to raise equivalent rights in defence of liability (but excluding set offs or
counterclaims) as it would have had if the Beneficiary had been named as the Service

Provider under the Independent Surveyor’s Appointment.

33 Any claim of any kind arising out of or in connection with this deed shall be brought only
against the Independent Surveyor. No claims in respect of this deed will be brought
personally against any of the partners or employees of the Independent Surveyor involved in

the provision of the Surveying Services.
4 PROFESSIONAL INDEMNITY INSURANCE

4.1 The Independent Surveyor shall take out and maintain professional indemnity insurance in
respect of the Independent Surveyor’s Appointment with reputable msurers carrying on
business in the United Kingdom [who are acceptable to the Beneficiary (such acceptance not
to be unreasonably withheld or delayed)]” with a limit of indemnity of not less than five
million pounds (£5,000,000) (Indexed)] for any occurrence or series of occurrences arising
out of any one event for any one claim or series of claims arising out of any one event from
the date of the Independent Surveyor’s Appointment until the date which is 12 years from the
date of the completion of the Independent Surveyor’s duties under the Independent
Surveyor’s Appointment, provided that such insurance is available at reasonable commercial

rates.

4.2 Any increased or additional premium required by insurers by reason of the Independent
Surveyor's own claims record or other acts or omissions particular to the Independent

Surveyor shall be deemed to be within commercially reasonable rates.

43 The Independent Surveyor shall provide to the Beneficiary at its reasonable request, written
confirmation by an independent company of insurance brokers that it has the professional

mdemnity msurance in force for the ensumg 12 months.

® The Authority would expect the words in square brackets only to apply where the Beneficiary is the Security
Trustee.
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44

5.1

52

6.1

6.2

The Independent Surveyor shall immediately inform the Beneficiary if the professional
indemnity insurance ceases to be available at commercially reasonable rates in order that the
Independent Surveyor and the Beneficiary can discuss means of best protecting their

respective positions in the absence of such insurance.
TERMINATION OF THE INDEPENDENT SURVEYOR’S APPOINTMENT

In the event that the Independent Surveyor wishes to exercise or seek to exercise its rights
pursuant to clause 6.3 of the Independent Surveyor’s Appointment to terminate the
Independent Surveyor’s Appomtment, the Independent Surveyor shall provide the
Beneficiary with a copy of the notice referred to in clause 6.3.2 of the Independent Surveyor’s

Appointment at the same time as the notice is served on the Counterparties.

In the event that the Counterparties wish to exercise or seek to exercise their rights pursuant
to clause 6.1 or 6.2 of the Independent Surveyor’s Appointment to terminate the Independent
Surveyor’s Appointment, the Counterparties shall provide the Beneficiary with a copy of the
notice referred to in clause 6.3.2 of the Independent Surveyor’s Appointment at the same time

as the notice is served on the Independent Surveyor.
ASSIGNMENT

[The benefit of this deed may be assigned by the Beneficiary to any other funder who takes
over the Beneficiary’s funding of the whole or part of the Works without the consent of the
Independent Surveyor.] 10

The benefit of this Deed may [also] be assigned by the Beneficiary to any other person having

an interest m or providing funding in respect of the Services provided that:
4.2.1 the number of assignments under this clause is limited to two only;

4.2.2 the Independent Surveyor shall be entitled to receive notice of such assignment in
writing upon the assignment taking place; and

1% The Authority would expect the words in square brackets only to apply where the Beneficiary is the Security

Trustee.
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6.3

423 the Independent Surveyor shall at the reasonable cost and expense of the
Beneficiary do all things as may be reasonably necessary to effect any such

assignment.

The Independent Surveyor will not contend that any assignee is precluded from recovering
any loss from any breach of this Deed (whatever the date of such breach} by reason only that
that person is an assignee and not the original beneficiary hereunder or by reason that the
original Beneficiary or any intermediary beneficiary escaped any loss resulting from such
breach by reason of the disposal of any interest in the Project or that that original Beneficiary

or any intermediate beneficiary has not suffered any or as much loss.
INDEPENDENT ENQUIRY CLAUSE

The liability of the Independent Surveyor under this deed shall not be modified released,
diminished or in any way affected by any independent inspection, investigation or encuiry
into any relevant matter which may be made or carried out by or for the Beneficiary nor by
any failure or omission to carry out any such mspection, investigation or enquiry nor by the
appointment by the Beneficiary of any independent firm, company, or party whatsoever to
review the progress of or otherwise report to the Beneficiary in respect of the Surveying
Services nor by any action or omission of any such finm, company or party whether or not
such action or omission might give rise to any independent liability of such firm, company or
party to the Beneficiary provided always that nothing in this clause shall modify or affect any
rights which the Independent Surveyor might have but for the existence of this clause to claim

contribution from any third party whether under statute or at common law.
NON WAIVER

The Service Provider, the Authority and the Independent Surveyor agree with the Beneficiary
not to vary or waive or agree to vary or waive the terms of the Independent Surveyor’s
Appoimtment in any respect which may have a material effect on the benefit of this Deed
without the prior written consent of the Beneficiary such consent not to be unreasonably

withheld or delayed.
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10

11

12

13

DISPUTE RESOLUTION

Any dispute arising out of or in connection with this Deed shall be referred to a dispute
resolution process comparable with that set out in clause 16 of the Independent Surveyor’s

Appointment.
JURISDICTION AND LAW

This Deed shall be governed by and construed in accordance with English law and the Parties

hereby submit to the non-exclusive jurisdiction of the courts of England.
WARRANTY IN RESPECT OF CERTIFICATES

The Independent Surveyor warrants and undertakes that it has and will continue to act fairly,

reasonably and impartially as between all interested parties in the issuing of any certificates.
THIRD PARTY RIGHTS

A person who is not a party to this Deed shall have no right under the Contracts (Rights of
Third Parties) Act 1999 te enforce any term of this Deed.

COUNTERPARTS

This Deed may be executed in any number of counterparts, all of which when taken together

shall constitute one and the same instrument.
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IN WITNESS whereof this document is executed as a deed and is delivered on the date stated at the
beginning of this deed.

EXECUTED AS A DEED by the INDEPENDENT SURVEYOR in the presence of:

Director

Witness

EXECUTED AS A DEED by the BENEFICIARY in the presence of:

Alternative A

Authorised Signatory

Authorised Signatory

Alternative B

Director

Director/Company Secretary

EXECUTED AS A DEED by the SERVICE PROVIDER in the presence of:

Director

Director/Company Secretary
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EXECUTED (but not delivered until the date hereof)
as a deed by the Authority by the affixing of its common seal

in the presence of:
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Form of Independent Machine Surveyor's Appointment




DLA PIPER

DATED 2012

(1) THE SHEFFIELD CITY COUNCIL
-and -
(2) AMEY HALLAM HIGHWAYS LIMITED

-and -
o I

APPOINTMENT OF
INDEPENDENT MACHINE

SURVEYOR
relating to

the rehabilitation, maintenance and operation
of the Project Network pursuant to the
Government's Private Kinance Initiative
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THIS DEED is made on 2012
BETWEEN

() THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, S1 2HH
(" Authority™);

2) AMEY HALLAM HIGHWAYS LIMITED (company registration number 08121168 )
whose registered office is at the Sherard Building, Edmund Halley Road, Oxford OX4 4DQ

(""Service Provider");

I v - o

—"Independent Machine Surveyor").

RECITALS

A The Authority and the Service Provider have entered into an agreement for the rehabilitation,
maintenance and operation of the Project Network pursuant to the Government’s private
finance initiative (" Contraet™) under the terms of which they have jointly agreed to appoint

an independent Machine Surveyor.

B The Independent Machine Surveyor is an independent adviser willing to provide services to

the Authority and the Service Provider.

@]

The Authority and the Service Provider jointly engage the Independent Machine Surveyor to
perform the duties and obligations which are ascribed to the Independent Machine Surveyor
in the Contract upon the terms of this agreement (and which are set out in Appendix 1) upon

the terms and conditions set out below.
NOW IT IS HEREBY AGREED as follows:
1. DEFINITIONS AND INTERPRETATION
1.1 In this agreement, the following terms shall have the meanings given to them below:

"Additional Fees" means the fees to be paid to the Independent Machine Surveyor

in respect of any Additional Services in accordance with clause 2.2;
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“Additional Services” means any services which the Counterparties request from the
Independent Machine Surveyor in addition to the Surveying Services pursuaont to

clause 2.2;

“Core Investment Period” means the period commencing on the Service
Commencement Date and ending on the Planned CIP Completion Date or as such

period is extended in accordance with the terms of the Contract

"Counterparty” means each of the Authority and the Service Provider, and
rp

"Counterparties" means both of them;
"Fees' means the fees for the Surveying Services provided;
"Final Date for Payment"” has the meaning given to it in clause 4.3,

“Insolvency Event” means the occurrence of any one or more of the followin
Y g

events;

(a) a court makes an order that the Independent Machine Surveyor or its Holding
Company be wound up or a resolution for a voluntary winding-up of the

Independent Machine Surveyor or its Holding Company is passed;

(b) any receiver or manager in respect of the Independent Machine Surveyor or
its Holding Company is appointed or possession is taken by or on behalf of
any creditor of any property of the Independent Machine Surveyor or its
Holding Company that is the subject of a charge;

(c) any voluntary arrangement is made for a composition of debts or a scheme of
arrangement is approved under the Insolvency Act 1986 or the Companies
Act 2006 in respect of the Independent Machine Surveyor or its Holding

Company;

(d) an administration order is made or an administrator is appointed in respect of

the Independent Machine Surveyor or its Holding Company;
"Joint Notice” means a notice in writing issued jointly by the Counterparties;

"Party" means an to thas agreement;
MY
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"Planned CIP Completion Date" shall be the end of the fifth (5th) Milestone Year,
being 31st December 2017; and

"Surveying Services" means the services set out in Appendix 1 to this agreement.

1.2 Unless the context otherwise requires, words and expressions defined in the Contract

have the same meanings in this agreement as in the Contract.
1.3 The headings in this agreement do not affect its interpretation.

1.4 Unless the context otherwise requires, all references to clauses and Appendices are

references to clauses of and Appendices to this agreement.
2. APPOINTMENT

2.1 The Counterparties jointly engage the Independent Machine Surveyor and the
Independent Machine Surveyor agrees to perform the Surveying Services and any
Additional Services commissioned pursvant to clause 2.2 upon the terms and

conditions set out below.
22 If the Counterparties require any Additional Services:

2.2.1 the Counterparties shall issue a Joint Notice to the Independent

Machine Surveyor specifying:
2.2.1.1 the services required;

2.2.1.2 which of the Counterparties will pay the Fees associated with the
relevant services (or, if both are to pay, the proportion of the Fees for

which they will each be responsible); and

2.2.1.3 the proposed timing of payment of the Fees associated with the

relevant services;

222 within a reasonable time after issue of the Joint Notice the
Independent Machine Surveyor shall provide the Counterparties with

a written quote of the cost of the relevant services, which cost shall:

2.2.2.1 wherever possible be based on the rates contained in Appendix 2; and

RC/RC/T0579/120006/UKM/43863198.1 3




2.2.2.2 take into account any reduction in work or other expense which may

occur as a result of the required variation to the Surveying Services,

together with any other information reasonably required by either
Counterparty (such as a method statement setting out how the Independent

Machine Surveyor intends to carry out the relevant services); and

2.2.3 if the Counterparties are satisfied with the Independent Machine
Surveyor's proposals they shall issue a further Joint Notice instructing
the Independent Machine Surveyor to undertake the Additional
Services and the Independent Machine Surveyor shall undertake the
Additional Services at the time agreed by the Parties or, in the

absence of agreement, as soon as reasonably practicable.

2.3 The Independent Machine Surveyor shall provide the Surveying Services
independently, fairly and impartially to and as between each of the Counterparties.
Whilst the Independent Machine Surveyor may take account of any representations
made by the Counterparties the Independent Machine Surveyor shall not be bound to
comply with any representations made by either of them in connection with any
matter on which the Independent Machine Surveyor is required to exercise his

professional judgement.
2.4 The Independent Machine Surveyor shall provide the Surveying Services:

241 with the reasonable care, skill and diligence to be expected of a
properly qualified and competent professional adviser who has held
itself out as competent and experienced in rendering such services for

projects of a similar size, nature, scope and complexity to the Project;

242 in accordance with Good Industry Practice, all Legislation and
Highways Standards; and

2.43 in accordance with the methodology set out in Appendix 3.

For the purposes of this clause 2.4 "Good Industry Practice” shall mean using
standards, practices, methods and procedures (as practised in the United Kingdom)
and exercising that degree of skill, diligence, prudence and foresight which would

reasonably and ordinarily be expected from a skilled and experienced operator or
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other person (as the case may be) engaged in a similar type of undertaking as under

this agreement under the same or similar circumstances.

2.5 Subject to clause 2.6, all mstructions to the Independent Machine Surveyor may only
be given by the Service Provider Representative (or its alternate appointed pursuant to
clause 33 of the Coniract (Representative}), provided that the Service Provider shall
ensure that such mstructions by the Service Provider Representative are not in
contradiction to any of the terms of the Contract or any other instruction given by the

Authority Representative pursuant to clause 30 of the Contract.

2.6 Where the Service Provider is in breach of any of its obligations pursuant to clause 27
of the Contract, the Authority Representative may, after giving written notice
pursuant to clause 30 of the Contract of such breach, give instructions, acting alone,
to the Independent Machine Surveyor, provided that the Authority shall ensure that
such instructions by the Authority Representative are not in contradiction to any of
the terms of the Contract or any other instruction given under this agreement or under

the Contract by the Service Provider Representative.

2.7 The Independent Machine Surveyor shall comply with all reasonable instructions
given to it by the Counterparties except and to the extent that the Independent
Machine Surveyor reasonably considers that any such instructions vary or might vary
the Surveying Services or its authority or responsibilitics under this agreement or
prejudices or might prejudice the exercise by the Independent Machine Surveyor of
its professional judgment in accordance with clauses 2.3 and 2.4 above. The
Independent Machine Surveyor shall promptly confirm in writing to each of the
Counterparties whether or not it shall comply with any such instruction setting out the

grounds upon which the decision is made.

2.8 The Counterparties agree to co-operate with and provide reasonable assistance to the
Independent Machine Surveyor to familiarise the Independent Machine Surveyor
with all necessary aspects of the Project to enable the Independent Machine Surveyor

to carry out its obligations under this agreement.

2.9 The Independent Machine Surveyor shall be deemed to have full knowledge of the
provisions of the Contract, and shall be deemed to be aware of and to have taken full
account of all the undertakings and warranties, both expressed and implied, on the

part of either of the Counterparties which are set out in the Contract. The Service
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Provider shall deliver to the Independent Machine Surveyor a true and accurate copy

of the Contract as soon as practicable following:
2.9.1 the date of this agreement; and

2.9.2 any variation to the Contract which is likely to affect the performance
of the Surveying Services by the Independent Machine Surveyor.

2.10  The Independent Machine Surveyor shall promptly and efficiently perform the
Surveying Services as soon as reasonably practicable but consistent with the

standards specified in clauses 2.3 and 2.4 above.

2.11  Subject to clause 2.12, the Independent Machine Surveyor shall use the following
directors or employees in connection with the performance of the Surveying Services
and such persons’ services shall be available when necessary and for so long as may
be necessary to ensure the proper performance by the Independent Machine Surveyor

of the Surveying Services:

2111 [

Such persons shall have full authority to act on behalf of the Independent Machine

Surveyor for all purposes in connection with this agreement.

2.12  None of the persons mentioned in clause 2.11 shall be removed or replaced unless
he/she ceases to work as a director or employee of the Independent Machine Surveyor
or he/she is unable to work because of death or ill-health or by agreement of the
Counterpartics. The Independent Machine Surveyor shall notify (giving a minimum
of ten (10) Business Days' notice) the Counterparties of any such circumstances and
shall be responsible for finding a replacement whose appointment shall be subject to
approval in writing of the Counterparties such approval not to be unrecasonably
delayed.

2.13  The Parties agree that, notwithstanding the terms and effect of any provision of the
Limitation Act 1980 (including any amendment or re-cnactment of the same), the
Independent Machine Surveyor shall only be liable under this agreement in respect of
claiins whether for any breach of this agreement or in tort, negligence, for breach of
statutory duty or otherwise which are notified to the Independent Machine Surveyor
before the expiration of the period of 12 years from the date of completion of all of

the Surveying Services under the terms of this agreement.
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3.

2.14

The Independent Machine Surveyor shall within 14 days of request execute deeds of
warranty in favour of each of Amey LG Limited and ||| | i the form
set out in Appendix 4 or in such similar or varied terms thereto as the parties may

agree and deliver the same duly executed to the Service Provider.

DURATION

3.1A

3.1

3.2

FEES

4.1

42

It shall be a condition precedent to this document coming into effect that the Service

Provider has provided a true copy of the Contract.

Subject to 3.1A the Surveying Services shall commence on the date of this agreemnent

and cease on the earlier of:
3.1.1 termination of this agreement in accordance with clause 6; or
3.1.2 the end of the Core Investment Period

provided that the parties may agree to extend this agreement for further periods of up
to 5 years to cover the provision of the Surveying Services until the expiry of the

Contract.

This agreement governs all of the Surveying Services provided by the Independent

Machine Surveyor in relation to the Project whether before or after the date hereof.

The Service Provider shall pay the Fees to the Independent Machine Surveyor in
respect of the Surveying Services. The Independent Machine Surveyor shall issue

invoices to the Service Provider for the FFees in accordance with part 1 of Appendix 2.

The Independent Machine Surveyor shall be entitled to be paid Additional Fees in
respect of any Additional Services it provides. The Independent Machine Surveyor
shall issue an invoice to the Counterparty responsible for payment on the date agreed
by the Parties at the time the Additional Services were commissioned pursuant to
clause 2.2 or, if both Counterparties are responsible for paywent, the Independent
Machine Surveyor shall issue an invoice to each of them on the relevant date, in the
proportions agreed pursuant to clause 2.2. Where both Counterparties are responsible
for payment of Additional Services, their obligations to pay shall be several and not

joint.
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4.3 The date on which an invoice is received by the Service Provider or the Authority (as
appropriate) shall constitute the due date. The final date for payment by the Service
Provider or the Authority (as appropriate) shall be thirty (30) days after receipt of the

Independent Machine Surveyor’s invoice ("Final Date for Payment™).

4.4 Not later than five (5) Business Days after the due date ascertained in accordance
with clause 4.3, the Service Provider or the Authority (as appropriate) may give
written notice to the Independent Machine Surveyor stating the amount which it

proposes to pay and the basis on which the amount is calculated.

4.5 Where the Service Provider or the Authority (as appropriate) intends to withhold
payment of any amount stated in the invoice, it shall given written notice to the
Independent Machine Surveyor not later than five (5) Business Days before the Final
Date for Payment. The notice shall state the amount to be withheld and the ground or
grounds for withholding the payment and if there is more then one ground, the notice

shall identify the amount attribuiable to each ground.

4.6 If either Counterparty fails to pay the Independent Machine Surveyor any sum
payable under this agreement by the Final Date for Payment, the relevant
Counterparty shall pay the Independent Machine Surveyor simple interest on that sum
from the Final Date for Payment until the actual date of payment at the Default
Interest Rate and such rate is agreed as a fair and reasonable rate for the purposes of

the Late Payment of Commercial Debts (Interest) Act 1998.

4.7 If either Counterparty fails to pay the amounts properly due pursuvant to these
provisions and no notice to withhold the payment has been given pursuant to
clause 4.5, the Independent Machine Surveyor may suspend performance of any or all
of the Surveying Services. This right is subject to the Independent Machine Surveyor
first giving both Counterparties not less than seven (7) Business Days’ notice in
writing of such intention stating the grounds for suspension. The right to suspend
performance shall cease when the Service Provider (and/or the Authority (if

appropriate}) pays the amount properly due.

4.8 Neither Counterparty shall issue instructions or do anything which does or is
reasonably likely materially to increase the fees payable to the Independent Machine
Surveyor without the prior approval of the other (such approval not to be

unreasonably withheld or delayed).
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4.9 As soon as the Independent Machine Surveyor becomes aware of the same and before
acting on the same the Independent Machine Surveyor shall inform the Authority and
the Service Provider of any instructions which either Counterparty has given him
which will or could reasonably be expected to increase the fees payable to the
Independent Machine Surveyor under the terms of this agreement. The Independent
Machine Surveyor shall if requested by either the Service Provider or the Authority
provide both Counterparties with as detailed an estimate as is reasonably practicable
of the increase to the fees payable to it if it carries out such instructions. The estimate

of increased fees shall be based upon the rates contained in part 2 of Appendix 2.
5. LIMITATIONS ON AUTHORITY

The Independent Machine Surveyor shall not express an opinion on and shall not interfere
with or give any advice, opinion or make any representation in relation to any matters which

are beyond its role and responsibilities under this agreement.
6. TERMINATION
6.1 Automatic termination

This agreement will terminate immediately upon receipt by the Independent Machine

Surveyor of a Joint Notice confirming that the Contract has terminated.
6.2 Counterparties’ right to terminate

6.2.1 The Counterparties may by Joint Notice immediately terminate this
agreement if the Independent Machine Surveyor:

6.2.1.1 is in breach of any of the terms of this agreement which, in the case
of a breach capable of remedy, shall not have been remedied by the
Independent Machme Surveyor within twenty one (21) days of
receipt by the Independent Machine Surveyor of a Joint Notice

specifying the breach and requiring its remedy;

6.2.1.2 is incompetent, guilty of gross misconduct and/or any material
failure, negligence or delay in the provision of the Surveying

Services and/or its other duties under this agreement;

6.2.1.3 fails to comply with clauses 2.11 and 2.12;
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6.2.1.4 fails or refuses after written warning to provide the Surveying
Services and/or its other duties under this agreement reasonably and

as properly required of him; or
6.2.1.5 is subject to any Insolvency Event.

6.2.2 The Counterparties may terminate this agreement at any time by issuing a
Joint Notice to the Independent Machine Surveyor giving at least six (6)
months notice to the Independent Machine Surveyor that such termination
will take effect.

6.3 Independent Machine Surveyor's right to terminate

6.3.1 Subject to clause 6.3.2 the Independent Machine Surveyor may terminate

this agreement:

6.3.1.1 if any amount in excess of £20,000 is duc and payable to the
Independent Machine Surveyor by either of the Counterparties, and
thirty (30) days has passed since the Final Date for Payment of such

amount; or
6.3.1.2 either Counterparty is otherwise m material breach of its obligations.

632 The Independent Machine Surveyor shall neither exercise nor seck fto
exercise any right to terminate its engagement without giving the
Counterparties not less than twenty (20) Business Days’ written notice of its
intention to do so specifying the grounds for the proposed termination and

identifying who is in breach of this agreement (" Step-in Notice").

6.3.3 The Independent Machine Surveyor’s right to terminate its engagement
under this agreement or to discontinue the performance of the Surveying
Services shall cease if a Counterparty who is not in breach of this agreement
gives notice to the Independent Machine Surveyor within 20 Business Days
of receiving a Step-in Notice under clause 6.3.2 requiring the Independent
Machine Survéyor to continue the performance of the Surveying Services,
provided that a Counterparty giving such notice must agree to assume all the
obligations of the defaulting Counterparty and undertake to discharge all
payments which are or may subsequently becomne due to the Independent

Machine Surveyor from the defaulting Counterparty under this agreement.
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6.3.4 If a Counterparty issues a notice in accordance with clause 6.3.3 this
agreement shall continue in full force and effect as if the right of termination
or discontinuance on the part of the Independent Machine Surveyor had not
arisen and on the basis that all references in this agreement to the defaulting
Counterparty thercafter shall be read and construed as references to the
Counterparty which issued the notice.

6.3.5 Where a Counterparty has given notice in compliance with clause 6.3.3 and
has given an undertaking of the type described in that clause the defaulting
Counterparty shall reimburse and indemnify that Counterparty against each
and every liability which that Counterparty may have to the Independent
Machine Surveyor by virtue of such undertaking and assumption of
Vresponsibility and against any claimns, demands, proceedings, damages, costs
and expenses sustained, incurred or payable by that Counterparty as a

consequence thereof.
6.4 Consequences of Termination

6.4.1 Following any termination of this agreement, but subject to any set-off or
deductions which the Counterparties may be entitled properly to make as a
result of any breach of this agreement by the Independent Machine
Surveyor, the Independent Machine Surveyor shall be entitled to be paid in
full and final settlement of any valid claim which the Independent Machine
Surveyor may have in consequence thercof, any fees due under clause 4
above in respect of the Surveying Services carried out in accordance with

this agreement prior to the date of termination.

6.42 Termination of this agreement shall be without prejudice to any accrued
rights and obligations under this agreement as at the date of termination
(including the right of either Counterparty to recover damages from the
Independent Machine Surveyor).

6.43 If this agreement is terminated in accordance with this clause 6, the
Counterparties shall use reasonable endeavours to engage an alternative
independent Machine Surveyor within 30 days, subject to Law and public
procurement rules. If within such period the Counterparties are unable to

procure the appointment of an alternative independent Machine Surveyor on

RC/RC/T0579/120006/UKM/43863198.1 11




reasonable commercial terms, the Independent Machine Surveyor shall pay
to the Counterpartics any reasonable incremental loss, damage or extra costs
suffered by each of them provided always that the Counterpartics shall use

reasonable endeavours to mifigate such amounts.

6.4.4 Termination of this agreement shall not affect the continuing rights and
obligations of the Parties under clause 5 (Limitations on Authority), this
clause 6, clause 7 (Confidential Information and Copyright), clause
8 (Professional Indemnmity Insurance) or clause 16 (Dispute Resolution
Procedure) or under any other clause which is expressed to survive
termination or which is required to give effect fo such termination or the

consequences of such termination.
7. CONFIDENTIAL INFORMATION AND COPYRIGHT

7.1 The Independent Machine Surveyor shall treat as secret and confidential and shall not
at any time for any reason disclose or permit to be disclosed to any person or
otherwise make use of or permit to be made use of any unpublished information
relating to either Counterparty's technology or other know-how business plans or
finances or any such information relating to a subsidiary, supplier, customer or client
of either Counterparty where the information was received during the period of this
agreement. Upon termination of this agreement for whatever reasons the Independent
Machine Surveyor shall deliver up to the relevant Counterparty all working papers,
computer disks and tapes or other material and copies provided to or prepared by him
pursuant to this agreement provided that the Independent Machine Surveyor shall be
entitled to retain a copy for the purposes of legitimate record keeping of the

Surveying Services provided.

7.2 The copyright in all reports, calculations and other similar documents provided by the
Independent Machine Surveyor in connection with the Project shall remain vested in
the Independent Machine Surveyor but the Independent Machine Surveyor grants to
the Counterparties and their nominees with full title guarantee a non-exclusive
irrevocable royalty free licence to copy and use such drawings and other documents
and to reproduce the designs contained in them for any purpose related to the Project
including (but without limitation) the construction, completion, maintenance, letting,
promotion, advertisement, reinstatement, extension and repair of the Project. Such

licence shall include a licence to grant sub-licences and to transfer the same to third
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parties. The Independent Machine Surveyor shall not be liable for any use of the
drawings or other documents other than for the purpose for which they were

provided.
8. PROFESSIONAL INDEMNITY INSURANCE

8.1 Without prejudice to its obligations under this agreement, or otherwise at law, the
Independent Machine Surveyor shall maintain professional indemnity imsurance with
a limit of indemnity of not less than five million pounds (£5,000,000) (Indexed) for
each claim or series of claims that arise from the same cause or a single source or
event in respect of any neglect, error or omission on the Independent Machine
Surveyor’s part in the performance of its obligations under this agreement for the
period commencing on the date of this agreement and expiring twelve (12) years

after:

8.1.1 expiry of the Core Investment Period in accordance with the

provisions of the Contract; or
8.1.2 the termmation of this agreement,

whichever is the earlier, provided that such insurance is available in the market place

at commercially reasonable rates and terms.

8.2 The Independent Machine Surveyor shall maintain such insurance with reputable
msurers carrying on business in the United Kimgdom with a minimum rating of A

(Standard and Poor’s) and A2 (Moody’s).

83 Any increased or additional premium required by insurers by reason of the
Independent Machine Surveyor’s own claims record or other acts, omissions, matters
or things particular to the Independent Machine Surveyor shall be deemed to be

within commercially reasonable rates.

8.4 The Independent Machine Surveyor shall immediately inform the Counterparties if
such insurance ceases to be available at commercially reasonable rates in order that
the Independent Machine Surveyor and the Counterparties can discuss means of best
protecting the respective positions of the Counterparties and the Independent Machine

Surveyor in respect of the Project in the absence of such insurance.
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8.5 The Independent Machine Surveyor shall fully co-operate with any measures
reasonably required by the Counterparties including (without limitation) completing
any proposals for msurance and associated documents, maintaining such insurance at
rates above commercially reasonable rates if the Counterparties undertake in writing
to reimburse the Independent Machine Surveyor in respect of the net cost of such
insurance to the Independent Machine Surveyor above commercially reasonable rates
or, if the Counterparties effect such insurance at rates at or above cominercially
reasonable rates, reimbursing the Counterparties in respect of what the net cost of
such insurance to the Counterparties would have been at commercially reasonable

rates.

8.6 The Independent Machine Surveyor shall, prior to coonmencing the provision of the
Surveying Services and no less than ten (10) days after renewal dates, produce for
inspection by the Counterparties documentary evidence that such insurance is being

properly maintained.

8.7 The above obligations in respect of professional indemnity insurance shall continue
notwithstanding termination of this agreement for any reason whatsoever, including

(without limitation) breach by either Counterparty.

8.8 Notwithstanding any other provision of this Agreement the Independent Machine
Surveyor's maximum aggregate liability under or in connection with this agreement,
whether arising in or for breach of contract, tort (including negligence), breach of
statutory duty, indemnity or otherwise, shall in no circumstances exceed five million
pounds (£5,000,000), provided that nothing in this agreement shall exclude or in any
way limit the Independent Machine Surveyor's liability for fraud or death or personal

injury caused by its negligence.
9. NOTICES

9.1 All notices or other communications required in connection with this agreement shall
be in writing and sent by hand, by first class pre-paid post or by facsimile
transmission to the relevant address or facsimile number set out below or to such
other address or facsimile number as a Party may notify to the other Partics in

writing:

If to the Authority: Anthority Representative
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Address : Sheffield City Council
Howden House
Sheffield S1 2SH

Fax number: 01142736015 (for the attention of [}

If to the Service Provider:

Address: Amey Hallam Highways Limited
Sherard Building
Edmund Halley Road
Oxford
0X4 4DQ
Fax number:

If to the Independent Machine Surveyor:

Address:

Fax number:
92 Service shall be deemed to have been effected as follows:

9.2.1 if personally delivered, at the time of delivery to the addressee;
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9.2.2 if sent by first class pre-paid post, on the second (2nd) Business Day
after it is put in the post; and

9.2.3 if sent by facsimile transmission, at the time of transmission or if the
time of transmission is outside normal working hours (which shall be
deemed to be 9.00am to 5.00pm Monday to Friday excluding public
holidays), at 9.00am on the next Business Day.

10. ASSIGNMENT

10.1  The Independent Machine Surveyor shall not assign or transfer any of its rights or
obligations under this agreement or sub-contract the whole of the Surveying Services.
The Independent Machine Surveyor shall be entitled to sub-contract part of the
Surveymg Services subject to consent of the Counterparties which shall not be
unreasonably withheld or delayed. For the avoidance of doubt the Independent
Machine Surveyor shall remain responsible for all the Surveying Services undertaken
by any sub-contractor as if the same had been undertaken by the Independent

Machine Surveyor.

10.2  Neither of the Counterparties shall be entitled to assign or transfer any of their
respective rights or obligations under this agreement save where such assignment or
transfer is contemporaneous to the assignment or transfer of the Contract and is made
to the same assignee or transferee. In the event that the Contract is novated to a third
party, the term "Confract” shall include any replacement contract arising from such

novation.

10.3  The Independent Machine Surveyor shall not be entitled to contend that any person to
whom this agreement is assigned in accordance with clause 10.2 is precluded from
recovering under this agreement any loss incurred by such assignee resulting from
any breach of this agreement (whenever happening) by reason that such person is an

assignee and not a named promisee under this agreement.
11. CUMULATIVE RIGHTS AND ENFORCEMENT

11.1  Any rights and remedies provided for m this agreement whether in favour of the
Service Provider or the Authority or the Independent Machine Surveyor are
cumulative and in addition to any further rights or remedies which may otherwise be

available to the parties.
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12,

13.

14.

15.

16.

11.2  The duties and obligations of the Independent Machine Surveyor arising under or in
connection with this agreement are owed to the Counterparties jointly and severally
and the Authority and the Service Provider may accordingly enforce the provisions
hereof and pursue their respective rights hereunder in their own name, whether

separately or with each other.

11.3  The Counterparties covenant with each other that they shall not waive any rights,
remedies or entitlements or take any other action under this agreement which would
or might reasonably be expected to adversely affect the rights, remedies or
entitlements of the other without the other’s prior written consent, such consent not to

be unreasonably withheld or delayed.
WAIVER

The failure of any Party at any one time to enforce any provision of this agreement shall in no
way affect its right thereafter to require complete performance by any other Party, nor shall
the waiver of any breach or any provision be taken or held to be a waiver of any subsequent

breach of any provision or be a waiver of the provision itself.
SEVERABILITY

In the event that any term, condition or provision contained in this agreement shall be held to
be invalid, unlawful or unenforceable to any extent, such term, clause or provision shall, to
that extent, be omitted from this agreement and the rest of this agreement shall stand, without

affecting the remaining clauses.
COUNTERPARTS

This agreement may be executed in any number of counterparts, all of which when taken

together shall constitute one and the same instrument.
VARIATION

A variation of this agreement is valid only if it is in writing and signed by or on behalf of each

party.
DISPUTE RESOLUTION PROCEDURE

16.1  All disputes shall be resolved in accordance with terms equivalent (mutatis mutandis)

to the Dispute Resolution Procedure as set out in the Contract.
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16.2  The Service Provider, the Authority and the Independent Machine Surveyor shall co-
operate to facilitate the proper, just, economical and expeditious reselution of any and

all such disputes which arise under this agreement.
17. GOVERNING LAW AND JURISDICTION

17.1  Subject to clause 16 above, this agreement shall be governed by and construed in
accordance with the laws of England, and (subject as aforesaid) the Parties hereby

submit to the exclusive jurisdiction of the courts of England.

17.2  No action or proceedings may be commenced against the Independent Machine
Surveyor for any breach of this agreement after the expiry of twelve (12) years
following the date of completion of the Surveying Services or the termination of this

agreement, whichever is the earlier.
18. THIRD PARTY RIGHTS

A person who is not a party to this agreement shall have no right under the Contracts (Rights
of Third Party) Act 1999 to enforce any term of this agreement. This clause does not affect

any right or remedy of any person which exists or is available otherwise than pursuant to that
Act.

IN WITNESS WHEREOQF the Parties have executed and delivered this document as an agreement

on the date first written above.

EXECUTED (but not delivered until the date )
hereof) as a deed by the Authority by the affixing )
of its common se¢al m the presence of:

[Authorised Sealing Officer]

EXECUTED (but not delivered until the date )
hereof) as a deed by the Service Provider actmg by )
two of its directors or a director and its secretary:

Director

Director/Secretary
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EXECUTED (but not delivered until the date )
hereof} as a deed by the Independent Machine )
Surveyor acting as a director and witness:

Director

‘Witness
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APPENDIX 1
Scope of Services — Independent Machine Surveyor

The Independent Machine Surveyor shall perform all the functions and obligations attributed to the
role of Independent Machine Surveyor as referred to in the relevant clauses and schedules of the
Contract and the First Tier Sub-Contract (including complying with any time limits specified in such
clauses) and shall familiarise itself with the Contract and the First Tier Sub-Contract (including
subject to clause 2.9 of this Agreement any design documents, any Change to the Contract or First
Tier Sub-Contract issued from fime to time and any other relevant documentation or information
referred to in the Contract or the First Tier Sub-Contract), mcluding but not limited to the following

scope of Surveying Services:
L. SURVEYS OF CARRIAGEWAYS AND FOOTWAYS

The role of the Independent Machine Surveyor shall be to fulfil the obligations of the Independent
Machine Surveyor as is further detailed within the Contract, including but not limited to the following

obligations:

1.1 fulfilling the obligations of the Independent Machine Surveyor pursuant to clauses 27.1, 27.2,
27.3,27.4,27.5,27.8 and 27.9 of the Contract;

1.2 carrying out the SCANNER Surveys and Milestone Rectification Works SCANNER surveys
(as the case may be), as set out in clause 27.11 (SCANNER Surveys) of the Contract;

1.3 carrying out the SCRIM Surveys, as set out in clause 27.12 (SCRIM Surveys) of the Contract;

1.4 carrying out the Deflectograph Surveys, as set out in clause 27.13 (Deflectograph Surveys) of
the Contract;

1.5 providing the raw data generated by the SCANNER Surveys, Milestone Rectification Works
SCANNER surveys, SCRIM Surveys and Deflectograph Surveys carried out to the Service

Provider;
1.6 submitting health and safety risk assessments to the Service Provider and the Authority;

1.7 attending programming meetings (as required to coordinate his/her surveys into the
programme and to ensure that suitable traffic management arrangements are in place for the

Independent Machine Surveyor to undertake his survey duties on site);
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1.8 supplying (i) SCANNER Survey Data (in the format required 27.11.6), (ii) SCRIM Survey
Data (in the format required in Clause 27.12.6) for all surveys undertaken in a calendar month
within fifteen (15) Business Days of the start of the next calendar month; and

1.9 where the Independent Machine Surveyor during the course of his duties becomes aware of an
Urgent or Category 1 Defect on the Project Network, inform the Service Provider’s OCR

immediately and in any event within 0.5 hours of becoming so aware.
2. ADDITIONAL SERVICES

Without prejudice to the generality of clause 2.2 and the ability of either party to request
Additional Services, the Authority may, in the event that pursuant to clause 30.2.1 of the
Contract, the Authority considers (acting reasonably) that the Service Provider is failing to
procure the carrying out of Surveys in accordance with the provisions of the Contract, issue
instructions in place of the Service Provider for such Surveys to be carried out and thereafier
the provisions of paragraph 1 of this Appendix 1 shall be carried out by the Independent
Machine Surveyor as if the Service Provider had issued an instruction to carry out such

Surveys

3. PARTICIPATION IN DISPUTE RESOLUTION

As and when required by the Authority or the Service Provider, the Independent Machine
Surveyor shall participate in the Dispute Resolution Procedure of the Contract (as such term
is defined in the Contract) to the extent that issues under the Contract which have been
referred to the said Dispute Resolution Procedure relate to the Independent Machine

Surveyor’s other obligations and tasks as set out in this Appendix 1 and this agreement.
4. GENERAL

4.1 All rates stated in this Agreement are current with an annual increase in April

(starting in 2014) based on RPIx (Base of June 2012).

42 The Independent Machine Surveyor will have access to and use of all Service

Provider welfare facilities provided under the Contract.

43 The Independent Machine Surveyor will have use Olive Grove Depot for the storage
of testing equipinent throughout the duration of the surveys in Sheffield
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4.4 Traffic Management for machine surveys will be provided by the Independent
Machine Surveyor. Amey will work with the Independent Machine Surveyor to plan
and programme Traffic Management and any additional equipment which will be

provided at the Service Provider’s expense.

4.5 All survey vehicles used by the Independent Machine Surveyor shall be equipped
with:

1) two (2) beacons or light bars

ii) Chevrons at the rear of the vehicle compliant with Chapter 8 of the Traffic
Signs Manual

iii) Highway Maintenance sign (plate 7404 Traffic Signs Regulations and
General Directions {TSRGD))

iv) Suitable warning sign indicating survey or inspection operations (plate

7001.1 TSRGD).

4.6 The Independent Machine Surveyor staff shall wear the PPE provided for in their
H&S plan and with clear branding to allow them to be identified as IMS staff.

4.7 The Independent Machine Surveyor shall provide all necessary annual calibration and
correlation certificates for each survey machine which will need to be approved by

the Independent Surveyor prior to survey commencement.
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APPENDIX 2

Fees

Part 1 - Fee Instalments

Undertake SCANNER surveys (PA C127.11) Item
Undertake SCRIM surveys (PA C127.12) Item
Undertake Deflectograph surveys (PA C127.13) Item

Provide traffic management for Deflectograph - Warning Signs Only Item

Provide traffic management for Deflectograph - Mobile Stop/Go Signs -

Single carriageway roads [tem

Provide mobile traffic management for Deflectograph - Dual

carriageway roads Item

! Assume 500 lane Km per annum
% Assume 700 lane Km per annum
* Assume 200 lane Km per annum

per lane K

per lane Km

per lane Km

per lane Kin

per lane Km

per lane Km
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APPENDIX 3

Methodology to Respond to Scope of Services

[To be inserted]
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Appendix 4

Collateral Warranty

DATED 20

[BENEFICIARY] (1)
and
[INDEPENDENT MACHINE SURVEYOR] (2)
and
[THE SERVICE PROVIDER] (3)
and

THE SHEFFIELD CITY COUNCIL (4)

COLLATERAL WARRANTY OF THE

INDEPENDENT MACHINE SURVEYOR’S APPOINTMENT
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THIS DEED dated 20[

BETWEEN

(1)

(2)

€))

Q)

[BENEFICIARY] (registered in England and Wales under company number [insert number])

whose registered office is at [insert address] (the “Beneficiary™);*

[INDEPENDENT MACHINE SURVEYOR] (registered in England and Wales under
company number [insert number]) whose registered office is at [insert address] (the

“Independent Machine Surveyor™);

[SERVICE PROVIDER] (registered in England and Wales under company number [insert

number|) whose registered office is at [insert address] (the “Service Provider™); and

THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, Si2HH (the
" Authority™);

NOW, in consideration of the payment of One Pound (receipt of which is hereby acknowledged by
the Independent Machine Surveyor), THIS DEED witnesses as follows:

1.1

1.2

1.3

DEFINITIONS AND INTERPRETATION

Definitions

In this deed unless the context otherwise requires, the terms shall have the same meaning as in
the Independent Machine Surveyor’s Appointment including incorporation of the Contract
referred to in he Independent Machine Surveyor’s Appointment.

Successors

Reference to the Beneficiary shall include the person or persons for the time being entitled

and subject to the benefit duties and obligations of this deed.
Headings

The headings in this deed are inserted for convenience only and shall be ignored in construing

the terms.

* The beneficiary under this agreement is intended to be the Tier 1 Sub-Contractors and the Funders.
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1.4

1.5

1.6

21

2.2

31

Notices

All notices under this deed shall be in writing and shall be delivered personally or addressed
to the respective address of the parties set out in this deed or to the registered office or
principal business address of any party for the time being, and if sent by post shall be decmed

to have been received on the second working day after the same shall have been posted.
References to statutes, etc

Any reference to any statute or any section of any statute includes any statutory extension,
amendment, modification, consultation or re-enactment and any statutory instrument, order or

regulation made under any statute for the time being in force.
Genders and numbers

Words importing one gender include all other genders and words importing the singular

include the plural and vice versa.
ACKNOWLEDGEMENT

The Independent Machine Surveyor acknowledges that the Beneficiary has relied on and
continues to rely on the Independent Machine Surveyor to carry out its obligations pursuant to

the Independent Machine Surveyor’s Appointment.

The Authority and the Service Provider acknowledge the obligations on the Independent
Machine Surveyor pursuant to this Deed and the rights of the beneficiary to enforce such
obligations.

DUTY OF CARE

The Independent Machine Surveyor warranis and undertakes that it has exercised and will
continue to exercise in the performance and discharge of the Surveying Services the
reasonable skill, care and diligence to be expected from a competent and properly qualified
Independent Machine Surveyor experienced in providing services in relation to projects of a
similar scope, type, scale and complexity to the Project and in accordance with all current
British Standards and Codes of Practice and in compliance with all applicable statutes and
regulations as those comprised in the Project in the performance of its duties and obligations

under the Independent Machine Surveyor’s Appointment.
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32

33

4.1

4.2

For the avoidance of doubt the Independent Machine Surveyor shall owe no obligation, duty
or liability to the Beneficiary by virtue of this deed which is greater or of longer duration than
it would owe to the Beneficiary under the Independent Machine Surveyor’s Appointment if
the Beneficiary had been named as joint employer under the Independent Machine Surveyor’s
Appointment and the Independent Machine Surveyor shall be entitled in any action or
proceedings by the Beneficiary under this agreement to raise equivalent rights in defence of
liability (but excluding set offs or counterclaims) as it would have had if the Beneficiary had

been named as the Service Provider under the Independent Machine Surveyor’s Appointment.

Any claim of any kind arising out of or in connection with this deed shall be brought only
against the Independent Machine Surveyor. No claims in respect of this deed will be brought
personally against any of the partoners or employees of the Independent Machine Surveyor

involved in the provision of the Surveying Services.
PROFESSIONAL INDEMNITY INSURANCE

The Independent Machine Surveyor shall take out and maintain professional indemmnity
insurance in respect of the Independent Machine Surveyor’s Appointment with reputable
insurers carrying on business in the United Kingdom [who are acceptable to the Beneficiary
(such acceptance not to be unreasonably withheld or delayed)]® with a Iimit of indemnity of
not less fhan [five million pounds (£5,000,000) (Indexed)] for any occurrence or series of
occurrences arising out of any one event for any one claiin or series of claims arising out of
any one event from the date of the Independent Machine Surveyor’s Appointment until the
date which is 12 years from the date of the completion of the Independent Machine
Surveyor’s duties under the Independent Machine Surveyor’s Appointment, provided that

such insurance is available at reasonable commercial rates.

Any increased or additional premium required by insurers by reason of the Independent
Machine Surveyor's own claims record or other acts or omissions particular to the

Independent Machine Surveyor shall be deemed to be within commercially reasonable rates.

% The Authority would expect Vthe words in square brackets only to apply where the Beneficiary is the Security

Trustee.
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4.3 The Independent Machine Surveyor shall provide to the Beneficiary at its reasonable request,
written confirmation by an independent company of insurance brokers that it has the

professional indemnity insurance in force for the ensuing 12 months.

44 The Independent Machine Surveyor shall immediately inform the Beneficiary if the
professional indemnity insurance ceases to be available at commercially reasonable rates in
order that the Independent Machine Surveyor and the Beneficiary can discuss means of best

protecting their respective positions in the absence of such insurance.

5 TERMINATION OF THE INDEPENDENT MACHINE SURVEYOR’S
APPOINTMENT

5.1 In the event that the Independent Machine Surveyor wishes to exercise or seek to exercise its
rights pursuant to clause 6.3 of the Independent Machine Surveyor’s Appointment to
terminate the Independent Machine Surveyor’s Appointment, the Independent Machine
Surveyor shall provide the Beneficiary with a copy of the notice referred to in clause 6.3.2 of
the Independent Machine Surveyor’s Appointment at the same time as the notice is served on

the Counterparties.

5.2 In the event that the Counterparties wish to exercise or seek to exercise their rights pursuant
to clause 6.1 or 6.2 of the Independent Machine Surveyor’s Appointment to terminate the
Independent Machine Surveyor’s Appointment, the Counterparties shall provide the
Beneficiary with a copy of the notice referred to in clause 6.3.2 of the Independent Machine
Surveyor’s Appointment at the same time as the notice is served on the Independent Machine

Surveyor.
6 ASSIGNMENT

6.1 [The benefit of this deed may be assigned by the Beneficiary to any other funder who takes
over the Beneficiary’s funding of the whole or part of the Works without the consent of the

Independent Machine Surveyor.] ©

6.2 The benefit of this Deed may [also] be assigned by the Beneficiary to any other person having

an interest in or providing funding in respect of the Services provided that:

¢ The Authority would expect the words in square brackets only to apply where the Beneficiary is the Security

Trustee.
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4.2.1 the number of assignments under this clause is limited to two only;

422 the Independent Machine Surveyor shall be entitled to receive notice of such

assignment in writing upon the assignment taking place; and

423 the Independent Machine Surveyor shall at the reasonable cost and expense of the
Beneficiary do all things as may be reasonably necessary to effect any such

assignment.

6.3 The Independent Machine Surveyor will not contend that any assignee is precluded from
recovering any loss from any breach of this Deed (whatever the date of such breach) by
reason only that that person is an assignee and not the original beneficiary hereunder or by
reason that the original Beneficiary or any intermediary beneficiary escaped any loss resulting
from such breach by reason of the disposal of any interest in the Project or that that original

Beneficiary or any intermediate beneficiary has not suffered any or as much loss.
7 INDEPENDENT ENQUIRY CLAUSE

The liability of the Independent Machine Surveyor under this deed shall not be modified
released, diminished or in any way affected by any independent mspection, investigation or
enquiry into any relevant matter which may be made or carried out by or for the Beneficiary
nor by any failure or omission to carry out any such inspection, investigation or enquiry nor
by the appointment by the Beneficiary of any independent firm, company, or party
whatsoever to review the progress of or otherwise report to the Beneficiary in respect of the
Surveying Services nor by any action or omission of any such firm, company or party
whether or not such action or omission might give rise to any independent liability of such
firm, company or party to the Beneficiary provided always that nothing in this clause shall
modify or affect any rights which the Independent Machine Surveyor might have but for the
existence of this clause to claim contribution from any third party whether under statute or at

common law.
8 NON WAIVER

The Service Provider, the Authority and the Independent Machine Surveyor agree with the
Beneficiary not to vary or waive or agree to vary or waive the terms of the Independent
Machine Surveyor’s Appointment in any respect which may have a material effect on the
benefit of this Deed without the prior written consent of the Beneficiary such consent not to

be unreasonably withheld or delayed.
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DISPUTE RESOLUTION

Any dispute arising out of or in connection with this Deed shall be referred to a dispute
resolution process comparable with that set out in clause 16 of the Independent Machine

Surveyor’s Appointment.
JURISDICTION AND LAW

This Deed shall be governed by and construed in accordance with English law and the Parties

hereby submit to the non-exclusive jurisdiction of the courts of England.
WARRANTY IN RESPECT OF CERTIFICATES

The Independent Machine Surveyor warrants and undertakes that it has and will continue to
act fairly, reasonably and impartially as between all interested parties in the issuing of any

certificates.
THIRD PARTY RIGHTS

A person who is not a party to this Deed shall have no right under the Contracts (Rights of
Third Parties) Act 1999 to enforce any term of this Deed.

COUNTERPARTS

This Deed 1nay be executed in any number of counterparts, all of which when taken together

shall constitute one and the same instrument.
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IN WITNESS whereof this document is executed as a deed and is delivered on the date stated at the
beginning of this deed.

EXECUTED AS A DEED by the INDEPENDENT MACHINE SURVEYOR in the presence of:

Director

Witness

EXECUTED AS A DEED by the BENEFICIARY in the presence of:

Alternative A

Authorised Signatory

Authorised Signatory

Alternative B

Director

Director/Company Secretary

EXECUTED AS A DEED by the SERVICE PROVIDER in the presence of:

Director

Director/Company Secretary
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EXECUTED (but not delivered until the date hercof)
as a deed by the Authority by the affixing of its common seal

in the presence of:
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DLA PIPER

DATED 2012

(1) THE SHEFFIELD CITY COUNCIL

- and -

(2) AMEY HALLAM HIGHWAYS LIMITED

-and -

(3) URS INFRASTRUCTURE & ENVIRONMENT UK LIMITED

APPOINTMENT OF
INDEPENDENT BRIDGE

INSPECTOR
relating to

the rehabilitation, maintenance and operation
of the Project Network pursuant to the
Government's Private Finance Initiative
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THIS DEED is made on 2012

BETWEEN

)

@

&)

THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, S1 2HH
(" Authority™);

AMEY HALLAM HIGHWAYS LIMITED (company registration number 08121168 )
whose registered office is at the Sherard Building, Edmund Halley Road, Oxford OX4 4DQ

("Service Provider");

URS INFRASTRUCTURE & ENVIRONMENT UK LIMITED (company registration
number 00880328) whose registered office is at Scott House, Alencon Link,
Basingstoke, Hampshire, RG21 7PP ("' Independent Bridge Inspector™).

RECITALS

A

The Authority and the Service Provider have entered into an agreement for the rehabilitation,
maintenance and operation of the Project Network pursuant to the Government’s private
finance initiative (""Contract™) under the terms of which they have jointly agreed to appoint

an independent certifier.

The Independent Bridge Inspector is an independent adviser willing to provide services to the

Authority and the Service Provider.

The Authority and the Service Provider jointly engage the Independent Bridge Inspector to
perform the duties and obligations which are ascribed to the Independent Bridge Inspector in
the Contract upon the terms of this agreement (and which are set out in Appendix 1) upon the

terms and conditions set out below.

NOW IT IS HEREBY AGREED as follows:

1.

DEFINITIONS AND INTERPRETATION
1.1 In this agreement, the following terms shall have the meanings given to them below:

" Additional Fees'" means the fees to be paid to the Independent Bridge Inspector in

respect of any Additional Services in accordance with clause 2.2;
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“Additional Services” means any services which the Counterparties request from the
Independent Bridge Inspector in addition to the Bridge Inspection Services pursuant

to clause 2.2;

"Bridge Inspection Services” means the services set out in Appendix 1 to this

agreement;

“Core Investment Period” means the period commencing on the Service
Commencement Date and ending on the Planned CIP Completion Date or as such

period is extended in accordance with the terms of the Contract

"Counterparty" means each of the Authority and the Service Provider, and

"Counterparties” means both of them;
"Fees" means the fees for the Bridge Inspection Services provided;
"Final Date for Payment™ has the meaning given to it in clause 4.3,

“Insolvency Event” means the occurrence of any one or more of the following

events:

{a) a court makes an order that the Independent Bridge Inspector or its Holding
Company be wound up or a resolution for a voluntary winding-up of the

Independent Bridge Inspector or its Holding Company is passed;

{b) any receiver or manager in respect of the Independent Bridge Inspector or its
Holding Company is appointed or possession is taken by or on behalf of any
creditor of any property of the Independent Bridge Inspector or its Holding
Company that is the subject of a charge;

(c) any voluntary arrangement is made for a composition of debts or a scheme of
arrangement is approved under the Insolvency Act 1986 or the Companies
Act 2006 in respect of the Independent Bridge Inspector or its Holding

Company;

(d) an administration order is made or an administrator is appointed in respect of

the Independent Bridge Inspector or its Holding Company;

"Joint Notice™ means a notice in writing issued jointly by the Counterparties;
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"Party' means any party to this agreement; and

"Planned CIP Completion Date" shall be the end of the fifth {5th) Milestone Year,
being 31st December 2017.

1.2 Unless the context otherwise requires, words and expressions defined in the Contract

have the same meanings in this agreement as in the Contract.
1.3 The headings in this agreement do not affect its interpretation.

1.4 Unless the context otherwise requires, all references to clauses and Appendices are

references to clauses of and Appendices to this agreement.
2. APPOINTMENT

2.1 The Counterparties jointly engage the Independent Bridge Inspector and the
Independent Bridge Inspector agrees to perform the Bridge Inspection Services and
any Additional Services commissioned pursuant to clause 2.2 upon the terms and

conditions set out below.
2.2 If the Counterparties require any Additional Services:

2.2.1 the Counterparties shall issue a Joint Notice to the Independent Bridge
Inspector specifying:

2.2.1.1 the services required;

2.2.1.2 which of the Counterparties will pay the Fees associated with the
relevant services (or, if both are to pay, the proportion of the Fees for

which they will each be responsible); and

2.2.1.3 the proposed timing of payment of the Fees associated with the

relevant services;

222 within a reasonable time after issue of the Joint Notice the Independent
Bridge Inspector shall provide the Counterparties with a written quote of the

cost of the relevant services, which cost shall:

2.22.1 wherever possible be based on the rates contained in part 2 of

Appendix 2; and
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2.2.2.2 take into account any reduction in work or other expense which may
occur as a result of the required variation to the Bridge Inspection

Services,

together with any other information reasonably required by either
Counterparty (such as a method statement setting out how the Independent

Bridge Inspector intends to carry out the relevant services); and

223 if the Counterparties are satisfied with the Independent Bridge Inspector's
proposals they shall issue a further Joint Notice instructing the Independent
Bridge Inspector to undertake the Additional Services and the Independent
Bridge Inspector shall undertake the Additional Services at the time agreed
by the Parties or, in the absence of agreement, as soon as reasonably

practicable.

23 The Independent Bridge Inspector shall provide the Bridge Inspection Services
independently, fairly and impartially to and as between each of the Counterparties.
Whilst the Independent Bridge Inspector may take account of any representations
made by the Counterparties the Independent Bridge Inspector shall not be bound to
comply with any representations made by either of them in connection with any
matter on which the Independent Bridge Inspector is required to exercise his

professional judgement.
24 The Independent Bridge Inspector shall provide the Bridge Inspection Services:

24.1 with the reasonable care, skill and diligence to be expected of a properly
qualified and competent professional adviser who has held itself out as
competent and experienced in rendering such services for projects of a

similar size, nature, scope and complexity to the Project;

2.4.2 in accordance with Good Industry Practice, all Legislation and Highways
Standards; and

243  in accordance with the methodology set out in Appendix 3.

For the purposes of this clause 2.4 "Good Industry Practice” shall mean using
standards, practices, methods and procedures (as practised in the United Kingdom)
and exercising that degree of skill, diligence, prudence and foresight which would

reasonably and ordinarily be expected from a skilled and experienced operator or
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other person (as the case may be) engaged in a similar type of undertaking as under

this agreement under the same or similar circumstances.

2.5 Subject to clause 2.6, all instructions to the Independent Bridge Inspector may only
be given by the Service Provider Representative (for its alternate appointed pursuant
to clause 33 of the Contract (Representative)), provided that the Service Provider
shall ensure that such instructions by the Service Provider Representative are not in
contradiction to any of the terms of the Contract or any other instruction given by the

Authority Representative pursuant to clause 30 of the Contract.

2.6 Where the Service Provider is in breach of any of its obligations pursuant to clause 27
of the Contract, the Authority Representative may, after giving written notice
pursuant to clause 30 of the Contract of such breach, give instructions, acting alone,
to the Independent Bridge Inspector, provided that the Authority shall ensure that
such instructions by the Authority Representative are not in contradiction to any of
the terms of the Contract or any other instruction given under this agreement or under

the Contract by the Service Provider Representative.

2.7 The Independent Bridge Inspector shall comply with all reasonable instructions given
io it by the Counterpartics except and to the extent that the Independent Bridge
Inspector reasonably considers that any such instructions vary or might vary the
Bridge Inspection Services or its authority or responsibilities under this agreement or
prejudices or might prejndice the exercise by the Independent Bridge Inspector of its
professional judgment m accordance with clauses 2.3 and 2.4 above. The
Independent Bridge Inspector shall promptly confirm in writing to each of the
Counterparties whether or not it shall comply with any such instruction setting out the

grounds upon which the decision is made.

2.8 The Counterparties agree to co-operate with and provide reasonable assistance to the
Independent Bridge Inspector to familiarise the Independent Bridge Inspector with all
necessary aspects of the Project to enable the Independent Bridge Inspector to carry

ont its obligations under this agreement.

2.9 The Independent Bridge Inspector shall be deemed to have full knowledge of the
provisions of the Contract, and shall be deemed to be aware of and to have taken full
account of all the undertakings and warranties, both expressed and implied, on the

part of either of the Counterparties which are set out in the Contract. The Service
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Provider shall deliver to the Independent Bridge Inspector a true and accurate copy of

the Contract as soon as practicable following:
29.1 the date of this agreement; and

29.2 any variation to the Contract which is likely to affect the performance of the
Bridge Inspection Services by the Independent Bridge Inspector.

2.10  The Independent Bridge Inspector shall promptly and efficiently perform the Bridge
Inspection Services as soon as reasonably practicable but consistent with the

standards specified in clauses 2.3 and 2.4 above.

2.11  Subject to clause 2.12, the Independent Bridge Inspector shall use the following
directors or employees in connection with the performance of the Bridge Inspection
Services and such persons’ services shall be available when necessary and for so long
as may be necessary to ensure the proper performance by the Independent Bridge

Inspector of the Bridge Inspection Services

Such persons shall have full authority to act on behalf of the Independent Bridge

Inspector for all purposes in connection with this agreement.

2.12  None of the persons mentioned in clause 2.11 shall be removed or replaced unless
he/she ceases to work as a director or employee of the Independent Bridge Inspector
or he/she is unable to work because of death or ill-health or by agreement of the
Counterparties. The Independent Bridge Inspector shall notify (giving a minimum of
ten (10) Business Days' notice) the Counterpartics of any such circumstances and
shall be responsible for finding a replacement whose appointment shall be subject 1o
approval in writing of the Counterparties such approval not to be unreasonably

delayed.

2.13  The Parties agree that, notwithstanding the terms and effect of any provision of the
Limitation Act 1980 (including any amendment or re-enactment of the same), the
[ndependent Bridge Inspector shall only be liable under this agreement in respect of
claims whether for any breach of this agreement or in tort, negligence, for breach of
statutory duty or otherwise which are notified to the Independent Bridge Inspector
before the expiration of the period of 12 years from the date of completion of all of

the Bridge Inspection Services under the terms of this agreement.
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2.14  The Independent Bridge inspector shall within 14 days of request execute deeds of
warranty in favour of each of Amey LG Limited and ||| | I iv thc form
set out in Appendix 4 or in such similar or varied terms thereto as the parties may

agree and deliver the same duly exccuted to the Service Provider.
3. DURATION

3.1A It shall be a condition precedent to this document coming into effect that the Service
Provider has provided a true copy of the Contract.

3.1 Subject to 3.1A the Bridge Inspection Services shall commence on the date of this

agreement and cease on the earlier of:
3.1.1 termination of this agreement in accordance with clause 6; or
3.1.2 the end of the Core Investment Period

provided that the parties may agree to extend this agreement for further periods of up
to 5 years to cover the provision of the Bridge Inspection Services until the expiry of
the Contract.

32 This agreement governs all of the Bridge Inspection Services provided by the
Independent Bridge Inspector in relation to the Project whether before or afier the
date hereof.

4. FEES

4.1 The Service Provider shall pay the Fees to the Independent Bridge Inspector in
respect of the Bridge Inspection Services. The Independent Bridge Inspector shall
issue invoices to the Service Provider for the Fees m accordance with part 1 of

Appendix 2.

4.2 The Independent Bridge Inspector shall be entitled to be paid Additional Fees in
respect of any Additional Services it provides. The Independent Bridge Inspector
shall issue an invoice to the Counterparty responsible for payment on the date agreed
by the Parties at the time the Additional Services were commissioned pursvant to
clause 2.2 or, if both Counterparties are responsible for payment, the Independent
Bridge Inspector shall issue an invoice to each of them on the relevant date, in the

proportions agreed pursuant to clause 2.2. Where both Counterparties are responsible
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for payment of Additional Services, their obligations to pay shall be several and not

joint.

43 The date on which an invoice is received by the Service Provider or the Authority (as
appropriate) shall constitute the due date. The final date for payment by the Service
Provider or the Authority (as appropriate) shall be thirty (30) days afier receipt of the
Independent Bridge Inspector’s invoice ("'Final Date for Payment").

44 Not later than five (5) Business Days after the due date ascertained im accordance
with clause 4.3, the Service Provider or the Authority (as appropriate)} may give
written notice to the Independent Bridge Imspector stating the amount which it

proposes to pay and the basis on which the amount is calculated.

4.5 Where the Service Provider or the Authority (as appropriate) intends to withhold
payment of any amount stated in the invoice, it shall given written notice to the
Independent Bridge Inspector not later than five (5) Business Days before the Final
Date for Payment. The notice shall state the amount to be withheld and the ground or
grounds for withholding the payment and if there 1s more then one ground, the notice

shall identify the amount attributable to each ground.

4.6 If either Counterparty fails to pay the Independent Bridge Inspector any sum payable
under this agreement by the Final Date for Payment, the relevant Counterparty shall
pay the Independent Bridge Inspector simple interest on that sum from the Final Date
for Payment until the actual date of payment at the Default Interest Rate and such rate
is agreed as a fair and reasonable rate for the purposes of the Late Payment of

Commercial Debts (Interest) Act 1998.

4.7 If either Counterparty fails to pay the amounts properly due pursuant to these
provisions and no notice to withhold the payment has been given pursuant to
clause 4.5, the Independent Bridge Inspector may suspend performance of any or all
of the Bridge Inspection Services. This right is subject to the Independent Bridge
Inspector first giving both Counterparties not less than seven (7) Business Days’
notice in writing of such intention stating the grounds for suspension. The right to
suspend performance shall cease when the Service Provider (and/or the Authority (if

appropriate)) pays the amount properly due.

4.8 Neither Counterparty shall issue instructions or do anything which does or is
reasonably likely materially to increase the fees payable to the Independent Bridge
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Inspector without the prior approval of the other (such approval not to be
unreasonably withheld or delayed).

4.9 As soon as the Independent Bridge Inspector becomes aware of the same and before
acting on the same the Independent Bridge Inspector shall inform the Authority and
the Service Provider of any instructions which either Counterparty has given him
which will or could reasonably be expected to increase the fees payable to the
Independent Bridge Inspector under the terms of this agreement. The Independent
Bridge Inspector shall if requested by cither the Service Provider or the Authority
provide both Counterparties with as detailed an estimate as is reasonably practicable
of the increase to the fees payable to it if it carries out such instructions. The estimate

of increased fees shall be based upon the rates contained in part 2 of Appendix 2.
5. LIMITATIONS ON AUTHORITY

The Independent Bridge Inspector shall not express an opinion on and shall not interfere with
or give any advice, opinion or make any representation in relation to any matters which are

beyond its role and responsibilities under this agreement.
6. TERMINATION
6.1 Automatic fermination

This agreement will terminate immediately upon receipt by the Independent Bridge

Inspector of a Joint Notice confirming that the Contract has terminated.
6.2 Counterparties' right to terminate

6.2.1 The Counterparties may by Joint Nofice immediately terminate this
agreement if the Independent Bridge Inspector:

6.2.1.1 is in breach of any of the terms of this agreement which, in the case
of a breach capable of remedy, shall not have been remedied by the
Independent Bridge Inspector within twenty one (21) days of receipt
by the Independent Bridge Inspector of a Joint Notice specifying the

breach and requiring its remedy;
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6.2.1.2 is incompetent, guilty of gross misconduct and/or any material
failure, negligence or delay in the provision of the Bridge Inspection

Services and/or its other duties under this agreement;
6.2.1.3 fails to comply with clauses 2.11 and 2.12;

6.2.1.4 fails or refuses after written warning to provide the Bridge Inspection
Services and/or its other duties under this agrecment reasonably and

as properly required of him; or
6.2.1.5 is subject to any Insolvency Event.

6.2.2 The Counterpartics may terminate this agreement at any time by issuing a
Joint Notice to the Independent Bridge Inspector giving at least six (6)
months' notice to the Independent Bridge Inspector that such termination will

take effect.
6.3 Independent Bridge Inspector's right to terminate

6.3.1 Subject to clause 6.3.2 the Independent Bridge Inspector may terminate this

agreement:

6.3.1.1 if any amount in excess of £20,000 is due and payable to the
Independent Bridge Inspector by either of the Counterparties, and
thirty (30) days has passed since the Final Date for Payment of such

amount; or
6.3.1.2 either Counterparty is otherwise in material breach of its obligations.

6.3.2 The Independent Bridge Inspector shall neither exercise nor seek to exercise
any right to terminate its engagement without giving the Counterparties not
less than twenty (20) Business Days’ written notice of its intention to do so
specifying the grounds for the proposed termination and identifying who is in

breach of this agreement (""Step-in Notice').

6.3.3 The Independent Bridge Inspector’s right to terminate its engagement under
this agreement or to discontinue the performance of the Bridge Inspection
Services shall cease if a Counterparty who is not in breach of this agreement

gives notice to the Independent Bridge Inspector within 20 Business Days of
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6.3.4

6.3.5

receiving a Step-in Notice under clause 6.3.2 requiring the Independent
Bridge Inspector to continue the performance of the Bridge Inspection
Services, provided that a Counterparty giving such notice must agree to
assume all the obligations of the defaulting Counterparty and undertake to
discharge all payments which are or may subsequently become due to the
Independent Bridge Inspector from the defaulting Counterparty under this

agreement.

If a Counterparty issues a notice in accordance with clause 6.3.3 this
agreement shall continue in full force and effect as if the right of termination
or discontinuance on the part of the Independent Bridge Inspector had not
arisen and on the basis that all references in this agreement to the defaulting
Counterparty thereafter shall be read and construed as references to the
Counterparty which issued the notice.

Where a Counterparty has given notice in compliance with clause 6.3.3 and
has given an undertaking of the type described in that clause the defaulting
Counterparty shall reimburse and indemnify that Counterparty against each
and every liability which that Counterparty may have to the Independent
Bridge Inspector by virtue of such wundertaking and assumption of
responsibility and against any claims, demands, proceedings, damages, costs
and expenses sustained, incurred or payable by that Counterparty as a

consequence thereof.

6.4 Consequences of Termination

6.4.1

642

Following any termination of this agreement, but subject to any set-off or
deductions which the Counterparties may be entitled properly to make as a
result of any breach of this agreement by the Independent Bridge Inspector,
the Independent Bridge Inspector shall be entitled to be paid in full and final
settlement of any valid claim which the Independent Bridge Inspector may
have in consequence thereof, any fees due under clause 4 above in respect of
the Bridge Inspection Services carried out in accordance with this agreement

prior to the date of termination.

Termination of this agreement shall be without prejudice to any accrued

rights and obligations under this agreement as at the date of termination
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(including the right of either Counterparty to recover damages from the
Independent Bridge Inspector).

6.4.3 If this agreement is terminated in accordance with this clause 6, the
Counterparties shall use reasonable endeavours to engage an alternative
independent certifier within 30 days, subject to Law and public procurement
rules. If within such period the Counterparties are unable to procure the
appointment of an alternative independent certifier on reasonable commercial
terms, the Independent Bridge Inspector shall pay to the Counterparties any
reasonable incremental loss, damage or extra costs suffered by each of them
provided always that the Counterparties shall use reasonable endeavours to

mitigate such amounts.

6.44 Termination of this agreement shall not affect the contimuing rights and
obligations of the Parties under clause 5 (Limitations on Authority), this
clause 6, clause 7 (Confidential Information and Copyright), clause
8 (Professional Indemnity Insurance) or clause 16 (Dispute Resolution
Procedure) or under any other clause which is expressed to survive
termination or which is required to give effect to such termination or the

consequences of such termination.

7. CONFIDENTIAL INFORMATION AND COPYRIGHT

7.1

The Independent Bridge Inspector shall treat as secret and confidential and shall not
at any time for any reason disclose or permit to be disclosed to any person or
otherwise make use of or permit to be made use of any unpublished information
relating to either Counterparty's technology or other know-how business plans or
finances or any such information relating to a subsidiary, supplier, customer or client
of either Counterparty where the information was received during the period of this
agreement. Upon termination of this agreement for whatever reasons the Independent
Bridge Inspector shall deliver up to the relevant Counterparty all working papers,
computer disks and tapes or other material and copies provided to or prepared by him
pursuant to this agreement provided that the Independent Bridge Inspector shall be
entitled to retain a copy for the purposes of legitimate record keeping of the Bridge

Inspection Services provided.
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7.2 The copyright in all reports, calculations and other similar documents provided by the
Independent Bridge Inspector in connection with the Project shall remain vested in
the Independent Bridge Inspector but the Independent Bridge Inspector grants to the
Counterpartics and their nominees with full title guarantee a non-exclusive
irrevocable royalty free licence to copy and use such drawings and other documents
and to reproduce the designs contained in them for any purpose related to the Project
including (but without limitation) the construction, completion, maintenance, letting,
promotion, advertisement, reinstatement, extension and repair of the Project. Such
licence shall include a licence to grant sub-licences and to transfer the same to third
parties. The Independent Bridge Inspector shall not be liable for any use of the
drawings or other documents other than for the purpose for which they were

provided.
8. PROFESSIONAL INDEMNITY INSURANCE

3.1 Without prejudice to its obligations under this agreement, or otherwise at law, the
Independent Bridge Inspector shall maintain professional indemnity insurance with a
limit of indemnity of not less than five million pounds (£5,000,000) (Indexed) for
each claim or series of claims that arise from the same cause or a single source or
event m respect of any neglect, error or omission on the Independent Bridge
Inspector’s part in the performance of its obligations under this agreement for the
period commencing on the date of this agreement and expiring twelve (12) years

after:

8.1.1 expiry of the Core Investment Period in accordance with the provisions of the

Contract; or
8.1.2 the termination of this agreement,

whichever is the earlier, provided that such insurance is available in the market place

at commercially reasonable rates and terms.

82 The Independent Bridge Inspector shall maintain such insurance with reputable
insurers carrying on business in the United Kingdom with a minimum rating of A

(Standard and Pooz’s) and A2 (Moody's).

83 Any increased or additional premium required by insurers by reason of the

Independent Bridge Inspector’s own claims record or other acts, omissions, matters or
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34

85

8.6

8.7

3.8

things particular to the Independent Bridge Inspector shall be deemed to be within

commercially reasonable rates.

The Independent Bridge Inspector shall immediately inform the Counterparties if
such jnsurance ceases to be available at commercially reasonable rates in order that
the Independent Bridge Inspector and the Counterparties can discuss means of best
protecting the respective positions of the Counterparties and the Independent Bridge

Inspector in respect of the Project in the absence of such insurance.

The Independent Bridge Inspector shall fully co-operate with any measures
reasonably required by the Counterparties including (without limitation) completing
any proposals for insurance and associated documents, maintaining such insurance at
rates above commercially reasonable rates if the Counterparties undertake in writing
to reimburse the Independent Bridge Inspector in respect of the net cost of such
insurance to the Independent Bridge Inspector above commercially reasonable rates
or, if the Counterparties effect such insurance at rates at or above commercially
reasonable rates, reimbursing the Counterparties in respect of what the net cost of
such insurance to the Counterparties would have been at commercially reasonable

rates.

The Independent Bridge Inspector shall, prior to commencing the provision of the
Bridge Inspection Services and no less than ten (10) days after renewal dates, produce
for inspection by the Counterparties documentary evidence that such insurance is

being properly maintained.

The above obligations in respect of professional indemnity insurance shall continue
notwithstanding termination of this agreement for any reason whatsoever, including

(without limitation) breach by either Counterparty.

Notwithstanding any other provision of this Agreement the Independent Bridge
Inspector's maximum aggregate liability under or in connection with this agreement,
whether arising in or for breach of contract, tort (including negligence), breach of
statutory duty, indemnity or otherwise, shall in no circumstances exceed five million
pounds (£5,000,000), provided that nothing in this agreement shall exclude or in any
way limit the Independent Bridge Inspector's liability for fraud or death or personal
injury caused by its negligence.
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9. NOTICES

9.1 All notices or other communications required in connection with this agreement shall

be in writing and sent by haod, by first class pre-paid post or by facsimile

transmission to the relevant address or facsimile number set out below or to such

other address or facsimile number as a Party may notify to the other Parties in

writing:

If to the Authority:

Address :

Fax number:

Authority Representative

Sheffield City Council
Howden House

Sheffield S1 2SH

01142736015 (for the attention of_

If to the Service Provider:

Address:

Fax number:

Amey Hallam Highways Limited
Sherard Building

Edmund Halley Road

Oxford

OX4 4DQ

If to the Independent Bridge Inspector:

Address:

URS Infrastructure & Environment UK Limited
Scott House

Alencon Link

Basingstoke

Hampshire
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RG21 7PP
Fax number:
92 Service shall be deemed to have been effected as follows:
92.1 if personally delivered, at the time of delivery to the addressee;

9.2.2 if sent by first class pre-paid post, on the second (2nd} Business Day after it is
put in the post; and

9.2.3  if sent by facsimile transmission, at the time of transmission or if the time of
transmission is outside normal working hours (which shall be deemed to be
9.00am to 5.00pm Monday to Friday excluding public holidays), at 9.00am

on the next Business Day.
10. ASSIGNMENT

10.1  The Independent Bridge Inspector shall not assign or transfer any of its rights or
obligations under this agreement or sub-contract the whole of the Bridge Inspection
Services. The Independent Bridge Inspector shall be entitled to sub-contract part of
the Bridge Inspection Services subject to consent of the Counterparties which shall
not be unreasonably withheld or delayed. For the avoidance of doubt the Independent
Bridge Inspector shall remain responsible for all the Bridge Inspection Services
undertaken by amy sub-contractor as if the same had been undertaken by the
Independent Bridge Inspector.

10.2  Neither of the Counterparties shall be entitled to assign or transfer any of their
respective rights or obligations under this agreement save where such assignment or
transfer is contemporaneous to the assignment or transfer of the Contract and is made
to the same assignee or transferee. In the event that the Contract is novated to a third
party, the term "Contract" shall include any replacement contract arising from such

novation.

10.3  The Independent Bridge Inspector shall not be entitled to contend that any person to
whom this agreement is assigned in accordance with clause 10.2 is precluded from
recovermg under this agreement any loss incurred by such assignee resulting from
any breach of this agreement (whenever happening) by reason that such person is an

assignee and not a named promisee under this agreement.
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11. CUMULATIVE RIGHTS AND ENFORCEMENT

11.1  Any rights and remedies provided for in this agreement whether in favour of the
Service Provider or the Authority or the Independent Bridge Inspector are cumulative
and in addition to any further rights or remedies which may otherwise be available to

the parties.

11.2  The duties and obligations of the Independent Bridge Inspector arising under or in
connection with this agreement are owed to the Counterparties jointly and severally
and the Authority and the Service Provider may accordingly enforce the provisions
bereof and pursue their respective rights hereunder in their own name, whether

separately or with each other.

11.3  The Counterparties covenant with each other that they shall not waive any rights,
remedies or entitlements or take any other action under this agreement which would
or might reasonably be expected to adversely affect the rights, remedies or
enfitlements of the other without the other’s prior written consent, such consent not to

be unreasonably withheld or delayed.
12. WAIVER

The failure of any Party at any one time to enforce any provision of this agreement shall in no
way affect its right thereafter to require complete performance by any other Party, nor shall
the waiver of any breach or any provision be taken or held to be a waiver of any subsequent

breach of any provision or be a waiver of the provision itself.
13. SEVERABILITY

In the event that any term, condition or provision contained in this agreement shall be held to
be invalid, unlawful or unenforceable to any extent, such term, clause or provision shall, to
that extent, be omitted from this agreement and the rest of this agreement shall stand, without

affecting the remammg clauses.
14. COUNTERPARTS

This agreement may be executed in any number of counterparts, all of which when taken

together shall constitute one and the same instrument.
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15.

16.

17.

18.

VARIATION

A variation of this agreement is valid only if it is in writing and signed by or on behalf of each

party.

DISPUTE RESOLUTION PROCEDURE

16.1

16.2

All disputes shall be resolved in accordance with terms equivalent (mutatis mutandis)

to the Dispute Resolution Procedure as set out in the Contract.

The Service Provider, the Authority and the Independent Bridge Inspector shall co-
operate to facilitate the proper, just, economical and expeditious resolution of any and

all such disputes which arise under this agreement.

GOVERNING LAW AND JURISDICTION

17.1

17.2

Subject to clause 16 above, this agreement shall be governed by and construed in
accordance with the laws of England, and (subject as aforesaid) the Parties hereby

submit to the exclusive jurisdiction of the courts of England.

No action or proceedings may be commenced against the Independent Bridge
Inspector for any breach of this agreement after the expiry of twelve (12) years
following the date of completion of the Bridge Inspection Services or the termination

of this agreement, whichever is the earlier.

THIRD PARTY RIGHTS

A person who is not a party to this agreement shall have no right under the Contracts (Rights

of Third Party) Act 1999 to enforce any term of this agreement. This clause does not affect

any right or remedy of any person which exists or is available otherwise than pursuant to that

Act.

IN WITNESS WHEREOF the Parties have executed and delivered this document as an agreement
on the date first written above.

EXECUTED (but not delivered until the date )
hereof) as a deed by the Authority by the affixing )
of its common seal in the presence of:

[Authorised Sealing Officer]
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EXECUTED (but not delivered until the date )
hereof) as a deed by the Service Provider acting )
by:

Attorney (signature)

Name (Block Capitals)

in the presence of:

Witness (signature)

Address of Witness

EXECUTED (but not delivered until the date )
hereof) as a deed by the Independent Bridge )
Inspector acting by a director and a witness:

Director

Witness
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APPENDIX 1
PART 1
Scope of Services — Independent Bridge Inspector

The Independent Bridge Inspector shall perform all the functions and obligations attributed to the role
of Independent Bridge Inspector as referred to in the relevant clauses and schedules of the Contract
and the First Ti¢r Sub-Contract (including complying with any time limits specified im such clauses)
and shall familiarise itself with the Contract and the First Tier Sub-Contract (including subject to
clause 2.9 of this Agreement any design documents, any Change to the Contract or First Tier Sub-
Contract issued from time to time and any other relevant documentation or information referred to in
the Contract or the First Tier Sub-Contract), including but not limited to the following scope of Bridge

Inspection Services:
L. INSPECTION OF STRUCTURES

The role of the Independent Bridge Inspector shall be to fulfil the obligations of the Independent
Bridge Inspector as is further detailed within the Contract, including but not limited to the following

obligations,:

1.1 fulfilling the obligations of the Independent Bridge Inspector pursuant to clauses 27.2,
27.9.1,279.1.1 and 27.9.1.2 of the Contract;

12 fulfilling all of the obligations of the Independent Bridge Inspector pursuant to clause
27.6 of the Contract;

1.3 selecting and carrying out a sample check of the General Inspections, Milestone
Rectification Works General Inspections, Principal Inspections and Milestone
Rectification Works Principal Inspections as set out in clauses 27.18 (General
Inspections) and  27.19 (Principal Inspections), and the Structural Reviews and
Structural Assessments as set out in clause 27.23 (Assessment of Structures) of the
Contract, such sample checks to be done in the proportions dictated by and to include
or exclude those Structures and Third Party Structures (as applicable) determined in
accordance with clauses 27.18 (General Inspections), 27.19 (Principal Inspections)
and clause 27.23 (dssessment of Structures) of the Contract, and including the

production of all reports set out therein within the timescales set out therein; and

RC/EIL{T0579/120006/UKM/43865878.2 20




1.4 attending the Special Inspections with the Service Provider pursuant to 27.20 (Special

Inspections), and

1.5 carrying out the activities as set out in the clause 27.22 (Pre and Post Inspection

Process for Structures);

1.6 validating, auditing and producing the raw data generated by the Structure Inspections
and all other activities carried out to the Service Provider and the Authority in
accordance with clause 27.16.1.2 of the Contract having regard to the provisions of
clause 26.2.1.2 of the Contract and the use of such Data in the assessinent of whether
a Milestone relating to the achievement of certain Condition Indices in respect of

Structures has been completed;

1.7 calculating and submitting the Bridge Condition Indices and Retaining Wall
Condition Indices achieved by the Service Provider as evidenced by the raw data

produced pursuant to paragraph 1.4 above in accordance with clause 27.17.2;

1.8 In addition to 1.6 and 1.7 above, when requested by the Service Provider, the
Independent Bridge Inspector shall update such validating, auditing and calculating of
Bridge Condition Indices and Retaining Wall Condition Indices as required by
Services Sub-Contractor’s General Inspection Programme, Milestone Rectification
Works General Inspections, Principal Inspection Programmes, and Milestone
Rectification Works Principal Inspections Programines. When requested to do so by
the Services Sub-Contractor, the Independent Bridge Inspector shall attend such
Special Inspection and Milestone Rectification Works Special Inspections required by
the Special Inspection Strategy (as may be amended by any Milestone Rectification
Works Special Inspections).

1.9 contributing to the production of the Inspection Programmes produced by the Service

Provider as required by the Service Provider;

1.10 contributing to the production of any documents or wrilten statement required
pursuant to clause 79.2.2 (Structures) of the Contract in relation to handback of the

Structures pursuant to that Clause where required by the Service Provider;

1.11 carrying out the activities as set out in clause 27.24 (Qualitative Review of Structure

Inspection Reporis),
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1.12

1.13

1.14

1.16

1.18

participating in Service Provider’s training event pre commencement of any surveys.
Such training event shall include but not be limited to a sample General Inspection for
Bridges and Retaining Walls (Type 1 and 2). The results of these surveys shall be
compared with the results of the Service Provider’s Inspectors surveys carried out
using the same methodology. The results shall be compared by an experienced Bridge
Inspector and where necessary training shall be given by or procured by the Service

Provider to inspectors to ensure consistency;

calculating the Bridge Condition Indices and Retaining Wall Condition Indices in
respect of Structures (Type 1) using the methodology described in clause 27.17.2
using the data held in the Collaborative Working Platform as of 31 October of each
Contract Year. He/she shall report the resultant Indices to the Service Provider within

ten (10) Business Days of 31 October in each Contract Year;

reviewing and commenting upon the draft Special Inspection Strategy, Risk
Assessment Strategy and Structural Review and Assessment Strategy prepared by the
Service Provider pursuant to clauses 27.20, 27.21 and 27.23 no later than five (5)
months prior to the commencement of each Contract Year following the first Contract

Year;

where the Independent Bridge Inspector during the course of his duties, becomes
aware of an Urgent or Category 1 Defect on the Project Network he/she shall inform
the Service Provider’s OCR immediately and m any event within 0.5 hours of

becoming so aware;

submitting health and safety risk assessments to the Service Provider and the

Authority;

attending programming meetings as required to coordinate his’her sample surveys
into the programme and to ensure that suitable traffic management arrangements are
in place for the Independent Bridge Inspector to undertake his’her audit inspection

duties on site;

attending meetings as required with the Service Provider and/or the Authority to
discuss progress and/or results of his/her sample surveys and providing data and

reports as required; and
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1.19 granting access to and providing all reasonable assistance to the Authority or any
Authority Party nominated by the Authority as required by clauses 30.1.2 and 30.1.3
of the Contract;

so as to ensure no breach by the Service Provider of any obligation under the Contract that

relates to the performance of the Independent Bridge Inspector.

2. ADDITIONAL SERVICES

Without prejudice to the generality of clause 2.2 and the ability of either party to request
Additional Services, the Authority may, in the event that pursuant to clause 30.2.1 of the
Contract, the Authority considers (acting reasonably) that the Service Provider is failing to
procure the carrying out of the Structure Inspections or Structural Assessments in accordance
with the provision of the Contract, issue instructions in place of the Service Provider for such
Structure Inspections and/or Structural Assessments to be carried out and thereafier the
provisions of paragraph 1 of this Appendix 1 shall be carried out by the Independent Bridge
Inspector as if the Service Provider had issued an instruction to carry out such Structure
Inspection or Structural Assessment.

3. PARTICIPATION IN DISPUTE RESOLUTION

As and when required by the Authority or the Service Provider, the Independent Bridge
Inspector shall participate in the Dispute Resolution Procedure of the Contract (as such term
is defined in the Contract) to the extent that issues under the Contract which have been
referred to the said Dispute Resolution Procedure relate to the Independent Bridge Inspector’s
other obligations and tasks as set out in this Appendix 1 and this agreement.

4, STRUCTURE INVENTORY

The Structure and Retaining Wall Inventory (Schedule 20) for which services will be required
is shown in Appendix 5.

5. GENERAL

5.1 The Independent Bridge Inspector will have access to and use of all Service Provider

welfare facilities provided under the Contract
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5.2

5.3

5.4

5.5

5.6

5.7

5.8

59

5.10

The Independent Bridge Inspector will have use of two hot desks at the Service

Provider’s premises Distington House, Olive Grove or Station Road, Ecclesfield.

The Independent Bridge Inspector will have access to the Collaborative Working
Platform and will be issued with the relevant software in order to calculate the Bridge
Condition Indices and BSCI’s, and the Retaining Wall Condition Indices and
RWSCT’s.

The Service Provider will provide free guest wi-fi internet access to allow inspectors

to communicate with their own company base.

The Service Provider will provide a computer workstation to allow the inspectors to

comnmunicate with the Service Provider’s Collaborative Working Platform.

The Service Provider will work with the Independent Bridge Inspector to plan and
programme Traffic Management and any access equipment which will be provided at

the Service Provider’s expense.

The Independent Bridge Inspector will provide vehicles to enable the Inspectors to

get to each individual bridge inspection site.

The Independent Bridge Inspector shall wear full PPE in accordance with their
company H&S policy.

The Independent Bridge Inspector entitlement to payment shall be in accordance with
the attached payment schedule. Items identified as ‘monthly’ will be paid each month
in arrears over the term of the appointment. Additional Services shall be invoiced at

the end of the calendar month in which they occur.

All rates to be current with an annual increase in April (starting in 2014) based on
RPIx (Base of June 2012)
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APPENDIX 1
PART 2

Principal Inspection Reports and Structural Assessment Reports
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APPENDIX 2

Fees

Part 1 - Fee Instalments

1eSEr

Undertake sample inspections of General Inspection Programme
1 (PAC127.18) Item per month

Undertake sample inspections of Principal Inspection Programme
2 (PACI27.19) Item per month

S .Prowde attendance’ at Sp -al;]nspcct’ ns.'m 'pccml InSpccuon:E;- g
- Programme (PAC1I27.20) 0 e o Ttem

“per Hour .-
4 Production of Data (PA C127.16)" Item per year

5  Calculation of Condition Indices (BCL & BSCI) (PA C127.17) Item per year

'.V:iU'_dert"me'bample Struotura] Revwws (PA cl 27 '23)

Targetcostro be agreea’ for each'Str. tural As §REE
Undertake Qualitative Review of Structure Inspectlon Reports

8 (PACI27.24) Ttem per month
9  Undertake Pre-and Post Inspection duties (PA CI 22) Ttem per month | Included -

Contribute to annual update of Risk Assessment, S?ecial

10 Tnspection ans Structural Review and Assessment Strategies. Item per year
11  Attendance at meetings with Authority and Service Provider* Item per meeting
12 Management of IBI Function - on site Item permonth | Included

13 Management of IBI Function - off site Item per month -

! Annual event
2 Annual event
? Annual event
* Assume half a day in Sheffield/meeting
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Part 2 - Fee Rates

Inspection Team

1 Project Manager (C Eng) - Inspections per Hour
2 Senior Engineer (C Eng) - Inspections per Hour
3 Inspection Engineer per Hour
4 Inspection Technician per Hour
5  Structures Inspector per Hour
6  Assistant Structares Inspector per Hour
Assessment and Review Team
Project Manager (C Eng) - Based off-sitc in Consultants own
7  offices per Hour
Design/Assessment Manager (C Eng) - Based off-site in
8  Consultants own offices per Hour
Senior Engineer (C Eng) - Based off-site in Consultants own
9  offices per Hour
10 Engincer - Based off-site in Consultants own offices per Hour
11 Technician - Based off-site in Consultants own offices per Hour
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APPENDIX 3

Methodology to Respond to Scope of Services

[To be inserted]
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Appendix 4

Collateral Warranty

DATED 20

[BENEFICIARY] (1)
and
[INDEPENDENT BRIDGE INSPECTOR] (2)
and
[THE SERVICE PROVIDER] (3)
and

THE SHEFFIELD CITY COUNCIL (4)

COLLATERAL WARRANTY OF THE

INDEPENDENT BRIDGE INSPECTOR’S APPOINTMENT
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THIS DEED dated 20[ ]

BETWEEN

(1) [BENEFICIARY] (registered in England and Wales under company number [insert number])
whose registered office is at [insert address] (the “Beneficiary™);’

(2) [INDEPENDENT BRIDGE INSPECTOR] (registered in England and Wales under company
numnber [insert number]) whose registered office is at [insert address] (the “Independent
Bridge Inspector™);

(3) [SERVICE PROVIDER] (registered in England and Wales under company number [insert
number]) whose registered office is at [insert address] (the “Service Provider”); and

(4) THE SHEFFIELD CITY COUNCIL of TOWN HALL, SHEFFIELD, S12HH (the

" Authority");

NOW, in consideration of the payment of One Pound (receipt of which is hereby acknowledged by
the Independent Bridge Inspector), THIS DEED witnesses as follows:

1

1.1

1.2

13

DEFINITIONS AND INTERPRETATION
Definitions

In this deed unless the context otherwise requires, the terins shall have the same meaning as in
the Independent Bridge Inspector’s Appointment including incorporation of the Contract
referred to in he Independent Bridge Inspector’s Appointment.

Successors

Reference to the Beneficiary shall include the person or persons for the time being entitled and

subject to the benefit duties and obligations of this deed.
Headings

The headings in this deed are inserted for convenience only and shall be ignored in construing

the terms.

* The beneficiary under this apreement is intended to be the Tier 1 Sub-Contractors and the Funders.
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1.4

1.5

1.6

2.1

22

3.1

Notices

All notices under this deed shall be in writing and shall be delivered personally or addressed to
the respective address of the parties set out in this deed or to the registered office or principal
business address of any party for the time being, and if sent by post shall be deemed to have

been received on the second working day after the same shall have been posted.
References to statutes, etc

Any reference to any statute or any section of any statute includes any statutory extension,
amendment, medification, consultation or re-enactment and any statutory instrument, order or

regulation made under any statute for the time being in force.
Genders and numbers

Words importing one gender include all other genders and words importing the singular include

the plural and vice versa.
ACKNOWLEDGEMENT

The Independent Bridge Inspector acknowledges that the Beneficiary has relied on and
continues to rely on the Independent Bridge Inspector to carry out its obligations pursuant to

the Independent Bridge Inspector’s Appointment.

The Authority and the Service Provider acknowledge the obligations on the Independent
Bridge Inspector pursuant to this Deed and the rights of the beneficiary to enforce such

obligations.
DUTY OF CARE

The Independent Bridge Inspector warrants and undertakes that it has exercised and will
continue to exercise in the performance and discharge of the Bridge Inspection Services the
reasonable skill, care and diligence to be expected from a competent and properly qualified
Independent Bridge Inspector experienced in providing services in relation to projects of a
similar scope, type, scale and complexity to the Project and m accordance with all current
British Standards and Codes of Practice and in compliance with all applicable statutes and
regulations as those comprised in the Project in the performance of its duties and obligations

under the Independent Bridge Inspector’s Appomtment.
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3.2

33

4.1

42

For the avoidance of doubt the Independent Bridge Inspector shall owe no obligation, duty or
liability to the Beneficiary by virtue of this deed which is greater or of longer duration than it
would owe to the Beneficiary under the Independent Bridge Inspector’s Appointment if the
Beneficiary had been named as joint employer under the Independent Bridge Inspector’s
Appointment and the Independent Bridge Inspector shall be entitled im any action or
proceedings by the Beneficiary under this agreement to raise equivalent rights im defence of
liability (but excluding set offs or counterclaims) as it would have had if the Beneficiary had

been named as the Service Provider under the Independent Bridge Inspector’s Appointment.

Any claim of any kind arising out of or in connection with this deed shall be brought only
against the Independent Bridge Inspector. No claims in respect of this deed will be brought
personally against any of the partners or employees of the Independent Bridge Inspector

involved in the provision of the Bridge Inspection Services.
PROFESSIONAL INDEMNITY INSURANCE

The Independent Bridge Inspector shall take out and mamtain professional mdemnity
insurance in respect of the Independent Bridge Inspector’s Appointment with reputable
insurers carrying on business in the United Kingdom [who are acceptable to the Beneficiary
(such acceptance not to be unreasonably withheld or delayed)|® with a limit of indemnity of
not less than [five millions pounds (£5,000,000) (Indexed)] for any occurrence or series of
occurrences arising out of any one event for any one claim or series of claims arising out of
any one event from the date of the Independent Bridge Inspector’s Appointment until the date
which is 12 years from the date of the completion of the Independent Bridge Inspector’s
duties under the Independent Bridge Inspector’s Appointment, provided that such insurance is

available at reasonable commercial rates.

Any increased or additional premium required by msurers by reason of the Independent
Bridge Inspector's own claims record or other acts or omissions particular to the Independent

Bridge Inspector shall be deemed to be within commercially reasonable rates.

® The Authority would expect the words in square brackets only to apply where the Beneficiary is the Security

Trustee.
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43 The Independent Bridge Inspector shall provide to the Beneficiary at its reasonable request,
written confirmation by an independent company of insurance brokers that if has the

professional indemnity insurance in force for the ensuing 12 months.

4.4 The Independent Bridge Inspector shall immediately inform the Beneficiary if the
professional indemnity insurance ceases to be available at commercially reasonable rates in
order that the Independent Bridge Inspector and the Beneficiary can discuss means of best

protecting their respective positions in the absence of such insurance.

5 TERMINATION OF THE INDEPENDENT BRIDGE  INSPECTOR’S
APPOINTMENT

5.1 In the event that the Independent Bridge Inspector wishes to exercise or seek to exercise its
rights pursuant to clause 6.3 of the Independent Bridge Inspector’s Appointment to terminate
the Independent Bridge Inspector’s Appointment, the Independent Bridge Inspector shall
provide the Beneficiary with a copy of the notice referred to in clause 6.3.2 of the
Independent Bridge Inspector’s Appointment at the same time as the notice is served on the

Counterparties.

5.2 In the event that the Counterparties wish to exercise or seek to exercise their rights pursuant
to clause 6.1 or 6.2 of the Independent Bridge Inspector’s Appointment to terminate the
Independent Bridge Inspector’s Appointment, the Counterparties shall provide the
Beneficiary with a copy of the notice referred to in clause 6.3.2 of the Independent Bridge
Inspector’s Appointment at the same time as the notice is served on the Independent Bridge

Inspector.
6 ASSIGNMENT

6.1 [The benefit of this deed may be assigned by the Beneficiary to any other funder who takes
over the Beneficiary’s funding of the whole or part of the Works without the consent of the
Independent Bridge Inspector.]’

6.2 The benefit of this Deed may [also] be assigned by the Beneficiary to any other person having

an interest in or providing funding in respect of the Services provided that:

7 The Authority would expect the words in square brackets only to apply where the Beneficiary is the Security
Trustee.
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4.2.1 the number of assignments under this clause is limited to two only;

4.2.2 the Independent Bridge Inspector shall be entitled to receive notice of such

assignment in writing upon the assignment taking place; and

4.23 the Independent Bridge Inspector shall at the reasonable cost and expense of the
Beneficiary do all things as may be reasonably necessary ito effect any such

assignment.

6.3 The Independent Bridge Inspector will not contend that any assignee is precluded from
recovering any loss from any breach of this Deed (whatever the date of such breach) by
reason only that that person is an assignee and not the original beneficiary hereunder or by
reason that the original Beneficiary or any imtermediary beneficiary escaped any loss resulting
from such breach by reason of the disposal of any interest in the Project or that that original

Beneficiary or any mtermediate beneficiary has not suffered any or as much loss.
7 INDEPENDENT ENQUIRY CLAUSE

The liability of the Independent Bridge Inspector under this deed shall not be modified
released, diminished or in any way affected by any independent inspection, investigation or
enquiry into any relevant matter which may be made or carried out by or for the Beneficiary nor
by any failure or omission to carry out any such mspection, investigation or enquiry nor by the
appointment by the Beneficiary of any independent firm, company, or party whatsoever to
review the progress of or otherwise report to the Beneficiary in respect of the Bridge Inspection
Services nor by any action or omission of any such firm, company or party whether or not such
action or omission might give rise to any independent liability of such firm, company or party
to the Beneficiary provided always that nothing in this clause shall modify or affect any rights
which the Independent Bridge Inspector might have but fbr the existence of this clause to claim

contribution from any third party whether under statute or at common law.
8 NON WAIVER

The Service Provider, the Authority and the Independent Bridge Inspector agree with the
Beneficiary not to vary or waive or agree to vary or waive the terms of the Independent Bridge
Inspector’s Appointiment in any respect which may have a material effect on the benefit of this
Deed without the prior written consent of the Beneficiary such consent not to be unreasonably

withheld or delayed.
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10

11

12

13

DISPUTE RESOLUTION

Any dispute arising out of or in connection with this Deed shall be referred to a dispute
resolution process comparable with that set out in clause 16 of the Independent Bridge

Inspector’s Appointment.
JURISDICTION AND LAW

This Deed shall be governed by and construed in accordance with English law and the Parties

hereby submit to the non-exclusive jurisdiction of the courts of England.
WARRANTY IN RESPECT OF CERTIFICATES

The Independent Bridge Inspector warrants and undertakes that it has and will continue to act
fairly, reasonably and impartially as between all interested parties in the issuing of any

certificates.
THIRD PARTY RIGHTS

A person who is not a party to this Deed shall have no right under the Contracts (Rights of
Third Parties} Act 1999 to enforce any term of this Deed.

COUNTERPARTS

This Deed may be executed in any number of counterparts, all of which when taken together

shall constitute one and the same instrument.
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IN WITNESS whereof this document is executed as a deed and is delivered on the date stated at the
beginning of this deed.

EXECUTED AS A DEED by the INDEPENDENT BRIDGE INSPECTOR in the presence of:

Director
Witness

EXECUTED AS A DEED by the BENEFICIARY in the presence of:

Alternative A

Authorised S-ignatory

Authorised Signatory

Alternative B

Director

Director/Company Secretary

EXECUTED AS A DEED by the SERVICE PROVIDER in the presence of:
Director

Director/Company Secretary
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EXECUTED (but not delivered until the date hereof)
as a deed by the Authority by the affixing of its common seal

in the presence of:
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APPENDIX 5
Structure and Retaining Wall Inventory (Scheduie 20)
Project Network Information — Summary

Sheffield City Council (SCC) is responsible for maintaining the structures listed in Schedule 20 of the
Project Agreement (Project Network Information). The Structure and Retaining Wall Inventory
spreadsheets showing those structures falling within the scope of the duties of the Independent Bridge

Inspector is contained in this Appendix 5.
Inspections

Structures and Retaining Walls are categorised as Type 1,Type 2, Type 3 and Third Party. Type 1
require Principal Inspections and General Inspections. The remainder require only General

Inspections.
Strength Assessments

241 Authority structures have been assessed in terms of the 40 tonne requirement. 172 were found to
be adequate. 69 were found to be inadequate of which 23 have now been strengthened. The remaining
46 stractures are being managed by the Authority in accordance with guidance contained in the
Highways Agency DMRB and the Management of Highway Structures - A Code of Practice. Two of
these structures are currently subject to weight limits. A further 8 Structures (Typel) require an initial

assessment to BD21 by the Service Provider in the first year of the Project.
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